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U.S. Customs Service 


Treasury Decisions 


(T.D. 77-255) 


Vessels in Foreign and Domestic Trades and Customs Forms—Customs 
Regulations amended 


Part 4, Customs Regulations, relating to the entry and clearance of vessels, 
amended 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, D.C. 


TITLE 19—CUSTOMS DUTIES 
CHAPTER I— UNITED States Customs SERVICE 
PART 4 — VESSELS IN FOREIGN AND DOMESTIC TRADES 


AGENCY: United States Customs Service, Department of the 
Treasury 


ACTION: Final Rule 


SUMMARY: This rule establishes procedures for using inter- 
nationally-developed cargo declaration forms in connection with the 
arrival or departure of a vessel. The United States agreed to use 
standardized international forms to the extent that they satisfied 
United States legal requirements when it ratified the Convention 
on Facilitation of International Maritime Traffic. The Customs 
Service expects that the use of these forms will simplify paperwork 
without reducing effective Customs control over vessel movements. 


EFFECTIVE DATE: The Cargo Declaration, Customs Form 
1302, and the Cargo Declaration Outward with Commercial Forms, 
Customs Form 1302—A, may be used at any time after publication 
of this rule in the Feprrat Reaisre|r, and their use will be mandatory 
as of September 1, 1978. 
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FOR FURTHER INFORMATION CONTACT: 
Don Reusch, Attorney, Carriers, Drawback and Bonds Division, 
United States Customs Service, 1301 Constitution Avenue, 
N.W., Washington, D.C. 20229 (202-566-5706). 


SUPPLEMENTARY INFORMATION: 
BACKGROUND 


The Customs Service published a notice of proposed rulemaking 
in the Feperat Reaister (40 FR 33038) on August 6, 1975, to amend 
various sections in Part 4 of the Customs Regulations (19 CFR Part 
4) dealing with vessels in foreign and domestic trade. This notice 
proposed to replace current vessel manifest forms with new forms 
developed by the Intergovernmental Maritime Consultative Or- 
ganization, as modified by the International Chamber of Shipping. 
The adoption of these new forms was recommended by the Interna- 
tional Chamber of Shipping as part of a program to simplify paper- 
work in international commerce. 

The Customs Service proposed to replace the U.S. Customs Inward 
Foreign Manifest (Customs Form 7527—A) and the Inward Foreign 
Manifest (Customs Form 7527-B) with an international Cargo 
Declaration (Customs Form 1302). Customs Form 7527-B has since 
been abolished. This new form is designed to be used for arrivals or 
departures of vessels. 

In that same notice, it was also proposed to replace the Outward 
Foreign Manifest (Customs Form 1374) with an international form 
entitled ‘Cargo Declaration Outward with Commercial Forms” 
(Customs Form 1305). 


REDESIGNATION OF THE FORM NUMBER OF THE CARGO DECLARATION 
OUTWARD WITH COMMERCIAL FORMS 


The Cargo Declaration Outward With Commercial Forms was 
designated as Customs Form 1305 in the published notice. Sub- 
sequently, the Customs Service learned that this form number could 
be confused with the form number of an international crew list form. 
Accordingly, the number of this cargo declaration form has been 
redesignated Customs Form 1302-A. Changes have been made in 
sections 4.63, 4.75, 4.82, 4.88, 4.89, aad 4.99, Customs Regulations, 
to reflect the redesignated form number. All future references to this 
form will use the redesignated form number. 


CHANGES TO THE PROPOSED CARGO DECLARATION FORMS AND PROPOSED 
REGULATIONS 


In connection with publishing the notice of proposed rulemaking, 
copies of the cargo declaration forms (Customs Forms 1302 and 
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1302-A) were also filed with the Fsprrat Register for public in- 
spection and comment. Most of the comments received by the Customs 
Service as a result of the notice were concerned with the layout of the 
two forms. 

A few commenters suggested that the bill of lading column be 
positioned as the first column on the far left side of the Cargo Declara- 
tion, Customs Form 1302. Each of those commenters mentioned the 
importance of the bill of lading number as a means of checking the 
shipments aboard a vessel. Another commenter opposed moving the 
column since it would destroy standardization of the form. After 
considering all the comments, it was decided not to change the position 
of the bill of lading column because realignment of the form would 
defeat the purpose of standardizing all international shipping forms. 


WIDENING THE BILL OF LADING COLUMNS 


Some commenters claimed that the bill of lading column on the 
Cargo Declaration forms was too narrow for use with computers. 
The Customs Service agrees with this claim and has widened these 
columns. 

SIZE OF CUSTOMS FORM 1302 


Two comments concerned the size of the Cargo Declaration, 
Customs Form 1302. One comment suggested that the form be reduced 
in size from 16% x 11% inches to 14 x 8% inches to make it easier 
to copy and handle. The other comment expressed concern that pri- 
vately printed forms could be different in size from the official Cus- 
toms forms. Inasmuch as the size of the form was determined through 
international agreement, the United States cannot prescribe the use of 
any other size form. However, the Customs Service recognizes that a 
carrier may need a different size form for its own purposes and, in the 
amendments to section 4.99, Customs Regulations, permits the use of 
a privately printed form that deviates in size (within certain limits) 
from the official Customs form. This provision is a carryover from the 
present language in section 4.99. The Customs Service believes that a 
change to forbid deviations in the size of the new forms was beyond 
the scope of the proposal. 


CONTAINER SEAL NUMBERS TO BE LISTED IN COLUMN NO. 6 


Two commenters suggested that container seal numbers be shown 
in column No. 6 on the same line as the last mark indicated. The 
Customs Service agrees with this concept of listing the container seal 
numbers. Accordingly, the proposed Cargo declaration forms have been 
modified to require a carrier to enter a container seal number in 
column No. 6 of the forms. 
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INSTRUCTIONS FOR SUPPLYING MEASUREMENT INFORMATION IN 
COLUMN 9 


A commenter suggested that a carrier be allowed to use column No. 
9 on the Cargo Declaration for its own use since the United States does 
not require the information that would normally be set forth in that 
column. The Customs Service has modified both Cargo Declaration 
forms to make it clear that a carrier has the option to supply informa- 
tion on the weight of the cargo in column No. 8 or to supply informa- 
tion on the measurement of the cargo in column No. 9. Furthermore, 
proposed section 4.7a(c)(1), Customs Regulations, has been reworded 
to clarify the procedure for completing the Cargo Declaration. 

Additionally, the Customs Servise deleted the footnote to column 
No. 9 on both forms. The footnote had stated that the United States 


did not require the information on measurement to be shown on the 
form. 


PROVISION FOR SUPPLYING INFORMATION ON FINAL DESTINATION 


A commenter asked for an explanation on the purpose of the box 
labeled ‘‘Final destination (if on-carriage).’’ The original purpose of 
requiring this information was to determine where a ship’s cargo would 
be delivered. The widespread and increasing use of shipboard con- 
tainers has made this information no longer useful because each con- 
tainer could have a different final destination. Accordingly, Customs 
Form 1302 has been modified to make it clear that the United States 
does not require a carrier to supply this information on the Cargo 
Declaration. 


INFORMATION CONTAINED IN A FOOTNOTE MOVED DIRECTLY TO 
INFORMATIONAL BLOCK 


On its own initiative, the Customs Service moved the statement 
“not required by United States” that had been shown as a footnote to 
block No. 2 on the proposed forms directly to block No. 2. The Custom 
Service believes that moving the statement directly to the relevant 
informational block reduces the possibility for error when a carrier 
completes either Customs form. 


DELETION OF BOXES MARKED “‘ARRIVAL” AND ‘“‘DEPARTURE”’ FROM 
CUSTOMS FORM 1302-A 


The boxes marked “arrival”? and “departure” have been deleted 
from the Cargo Declaration Outward with Commercial Forms. Inas- 
much as the form is for outward movements only, these boxes are 
unnecessary and misleading. 
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REQUIRED USE OF THE CARGO DECLARATION 


Two commenters asked that carriers be allowed to continue to use 
their present manifest forms. The commenters cited the prior Customs 
approval of their manifest forms and the expense of reprograming auto- 
matic data processing equipment that is keyed to those forms. While 
the Customs Service believes that these comments are valid, the bene- 
fits of standardized forms outweigh these other considerations. 

However, in an effort to reduce the impact of these new regulations, 
the effective date for the mandatory use of Customs Forms 1302 and 
1302-A has been set for September 1, 1978. This date is sufficiently 
far in the future to enable a carrier to use up its existing stock of old 
forms and to reprogram automatic data processing equipment with 
a minimum of added expense. Moreover, if the major trading nations 
require use of these standardized forms in international commerce 
the changeover could enable a carrier to achieve substantial savings 
in administrative costs. 

Further, under section 4.99, Customs Regulations, the Customs 
Service can approve the use of a privately printed form that differs 
from the official Customs forms. This provision for a case by case 
approval of any deviation in forms is believed to be sufficiently 
flexible to meet specific needs of carriers without jeopardizing the 
effort to achieve as much standardization as possible. A blanket 
approval of existing forms will not achieve that goal. 


INSTRUCTIONS FOR PRESENTING THE CARGO DECLARATION TO THE 
BOARDING OFFICER 


One commenter suggested that the proposed text of section 4.7(a), 
Customs Regulations, be amended to include an instruction for the 
master of the vessel to present the Cargo Declaration to the Customs 
boarding officer. Inasmuch as paragraph (b) of section 4.7, Customs 
Regulations, contains instructions on presentation of the manifest, it 
is believed that adding an instruction to section 4.7(a) does not serve 
any useful purpose. 


ELIMINATION OF THE DECLARATION AND ENTRY OF CREW MEMBER FOR 
IMPORTED ARTICLES, FORMER CUSTOMS FORM 5128 


Independently from the effort to standardize vessel cargo declaration 
forms, the Customs Service is attempting to simplify and reduce the 
number of forms needed to enter cargo into the United States. Fol- 
lowing publication of the notice on these amendments, the Customs 
Service determined that the Declaration and Entry of Crew Member 
for Imported Articles, Customs Form 5123, served the same purposes 
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as the Crewmember’s Declaration, Customs Form 5129. Therefore, 
the Declaration and Entry of Crew Member for Imported Articles, 
Customs Form 5123, has been eliminated. The elimination of Customs 
Form 5123 has required the following changes in the Customs Regu- 
lations: (1) the reference to Customs Form 5123 in section 4.7a(b) (1) 
has been changed to read Customs Form 5129; (2) the phrase “If the 
crewmembers’ declarations are on Customs Form 5129,” has been 
deleted from section 4.7a(b)(2) as unnecessary inasmuch as Customs 
Form 5129 is now the only form for declarations by crewmembers; 
(3) the reference to Customs Form 5123 in section 4.7a(b) (3) has been 
deleted; and (4) the words ‘‘Customs Form 5123 or” have been deleted 
from the two places they appear in section 4.81(e). 


BILL OF LADING CONTROL OVER CONTAINERIZED CARGO 


Four comments were received that were opposed to proposed section 
4.7a(c)(2), Customs Regulations. However, the objection of one 
commenter was later withdrawn. Those remaining opposed to proposed 
section 4.7a(c)(2) claimed that the proposed use of container num- 
bers rather than bill of lading numbers for cargo control purposes 
was unwieldy. The Customs Service agrees. Accordingly, proposed 
section 4.7a(c)(2), Customs Regulations, has been rewritten and now 
requires bills of lading on cargo in a container to be listed in numerical 
sequence in the second column of the Cargo Declaration. The number 
of the container having the cargo covered by the bill of lading is to be 
listed in the third column of the Cargo Declaration, directly opposite 
the bill of lading number. The number of any container seal for the 
container is to be designated as a seal number and is to be listed in the 
third column under the container number. The numbers of any other 
bill of lading covering cargo in the container are also to be listed in the 
third column of the Cargo Declaration, under the container number 
and container seal number. 


PLACEMENT OF THE STATEMENT CONCERNING THE QUANTITY AND 
DESCRIPTION OF CARGO THAT IS CARRIED IN A CONTAINER 


Section 4.7a(c) (3) (iii), Customs Regulations, concerns the place- 
ment of statements that relate to the quantity and description of 
cargo in a container or on a pallet. This section requires these state- 
ments to be placed on the last page of the Cargo Declaration, Customs 
Form 1302. A comment was received suggesting that a vessel master 
be given the option of placing the statement on either the first or the 
last page of the Cargo Declaration. The Customs Service believes that 
uniform placement of these statements on the last page reduces the 
possibility of clerical error in preparing or verifying the Cargo Declara- 
tion. Accordingly, the suggestion was not adopted. 
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INSTRUCTION ON USE OF CARGO DECLARATION AS AN OUTWARD CARGO 
DECLARATION 


Proposed section 4.63(a), Customs Regulations, has been modified 
by adding an instruction to check the box marked “departure” on 
Customs Form 1302 if that form is used as an outward cargo declara- 
tion. Inasmuch as Customs Form 1302 may be used to record inward 
or outward movements, the user must indicate the intended purpose 
to avoid confusion or clerical error. 


REWORDING OF PROVISION ON COASTWISE TRANSPORTATION 


Section 4.93(c), Customs Regulations, which deals with coastwise 
transportation by certain vessels was amended by T.D. 77-38, 
January 27, 1977 (42 FR 5040). Accordingly, proposed section 4.93(c), 
Customs Regulations, was reworded to reflect the changes made by 
T.D. 77-38. 


VESSELS PROCEDING FOREIGN VIA DOMESTIC PORTS 


It was discovered that the phrase ‘‘an oath on Customs Form 1300” 
had inadvertently been omitted from proposed section 4.87(g), 
Customs Regulations. This phrase has been added back into the sec- 
tion. 


CORRECTION OF TYPOGRAHPICAL AND OTHER CLERICL ERRORS IN 
THE PROPOSED AMENDMENT 


Several typographical errors in the proposed amendment have 
been corrected. The word “bath” in proposed section 4.87(d), Customs 
Regulations, was corrected to read as “oath.” The number “118” 
in section 4.87(g¢), Customs Regulations, was corrected to be shown as 
a footnote reference. 


PROPOSAL TO REQUIRE THE COMPANY NAME, AND VESSEL 
INFORMATION ON THE CARGO DECLARATION 


One commenter suggested requiring the vessel information that had 
been required on former Customs Form 7527-A and the company 
name to also be shown on the Cargo Declaration. This suggestion 
was not adopted inasmuch as the Customs Service is obligated to use 
the internationally agreed upon Cargo Declaration form to the great- 
est extent possible. 


SPACES BETWEEN BILL OF LADING NUMBERS 


One commenter suggested that the Customs Service require at 
least three-space separation between the bill of lading numbers on 
the Cargo Declaration. This suggestion was not adopted because the 
listing of bill of lading numbers is sufficiently clear as is. The present 
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procedure for listing bill of lading numbers has not presented any 
problem in checking shipment information. 


CORRECTION OF COASTWISE MANIFESTS 


One commenter suggested that section 4.93(c), Customs Regula- 
tions, be amended to provide for the correction of coastwise manifests. 
This suggestion is beyond the scope of the proposed amendment 
which simply involves substituting the new cargo declaration forms 
for the term ‘“‘manifest”’ in that section. 


DRAFTING INFORMATION 


The principal author of this document was John Roth, Attorney, 
Regulations and Legal Publications Division of the Office of Regula- 
tions and Rulings, United States Customs Service. However, personnel 
from other offices of the Customs Service participated in developing 
the document, both on matters of substance and style. 


AMENDMENTS TO THE REGULATIONS 


Accordingly, in order to reflect the new procedure concerning the 
documents used in connection with the arrival and departure of vessels 
in foreign trade, to provide for standardized model cargo declaration 
forms, and to reflect the various changes in certain Customs forms, 
Part 4 of the Customs Regulations (19 CFR Part 4) is amended as 
set forth below. 


PART 4 — VESSELS IN FOREIGN AND DOMESTIC TRADES 
1. Paragraph (a) of section 4.7 is amended to read as follows: 


§ 4.7 Inward manifest; production on demand; contents and form. 

(a) The master of every vessel arriving in the United States 
and required to make entry shall have on board his vessel a manifest, 
as required by section 431, Tariff Act of 1930, as amended (19 
U.S.C. 1431), and by this section. The manifest shall be legible 
and complete. If it is in a foreign language, an English translation 
shall be furnished with the original and with any required copies. 
The manifest shall consist of a Master’s Oath on Entry of Vessel 
in Foreign Trade, Customs Form 1300, a General Declaration, 
Customs Form 1301, and the following documents: (1) Cargo 
Declaration, Customs Form 1302, (2) Ship’s Stores Declaration, 
Customs Form 1303, (3) Crew’s Effects Declaration, Customs 
Form 1304, or, optionally, a copy of the Crew List, Customs and 
Immigration Form I-418, to which are attached crewmember’s 
declarations on Customs Form 5129, (4) Crew List, Customs 
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and Immigration Form J-418, and (5) Passenger List, Customs 
and Immigration Form J-418. Any document which is not required 
may be omitted from the manifest provided the word ‘None’ 
is inserted in items 17-22 of the General Declaration, as appro- 
priate. If a vessel arrives in ballast and therefore the Cargo Declara- 
tion is omitted, the legend ‘‘No merchandise on board’’ shall be 
inserted in item 13 of the General Declaration. 


2. The section heading, the first sentence, paragraph (b)(1), the first 
sentence of paragraph (b)(2), paragraph (b)(3), and paragraph (c) 
of section 4.7a are amended to read as follows: 


§4.7a Inward manifest; information required; alternative forms. 
The forms designated by section 4.7(a) as comprising the inward 
manifest shall be completed as follows: 
* Ed * * * 


(b) Crew’s Effects Declaration (Customs Form 1304). 

(1) The declaration number of the Crew Member’s Declara- 
tion, Customs Form 5129, prepared and signed by any officer or 
crewmember who intends to land articles in the United States, or 
the word ‘None’’, shall be shown in item No. 7 on the Crew Effects 
Declaration, Customs Form 1304, opposite the respective crew- 
member’s name. 

(2) In lieu of describing the articles on Customs Form 1304, 
the master may furnish a Crew List, Customs and Immigration 
Form I-418, endorsed as follows: * * * 

(3) For requirements concerning the preparation of Customs 
Form 5129, see Subpart G of Part 148 of this chapter. 


* * * * * 


(c) Cargo Declaration. 

(1) The Cargo Declaration, Customs Form 1302, shall list all 
the inward foreign cargo on board regardless of the port of discharge. 
The block designated “Arrival” at the top of the form shall be 
checked. The goods described in column numbers 6 and 7, and 
either 8 or 9 shall refer to the respective bills of lading. Either 
column 8 or column 9 shall be used, as appropriate. The gross 
weight in column §& shall be expressed in either pounds or kilograms. 
The measurement in column 9 shall be expressed according to the 
unit of measure specified in the Tariff Schedules of the United 
States (19 U.S.C. 1202). 

(2) When inward foreign cargo is being shipped by container, 
all bills of lading shall be listed in the appropriate column in numer- 
ical sequence according to the bill of lading number. The number of 
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the container which contains the cargo covered by that bill of lading 
and the number of the container seal shall be listed in column 
number 6 opposite the bill of lading number. The number of any 
other bill of lading for cargo in that container shall also be listed 
in column number 6 immediately under the container and seal 
numbers. A description of cargo shall be set forth in column No. 7 
only where the covering bill of lading is listed in the column headed 
“B/L Nr.”. 

(3) For shipments of containerized or palletized cargo, Customs 
officers shall accept a Cargo Declaration which indicates that it has 
been prepared on the basis of information furnished by the shipper. 
The use of words of qualification shall not limit the responsibility 
of a master to submit accurate Cargo Declarations or qualify the 
oath taken by the master as to the accuracy of his declaration. 

(i) If the Cargo Declaration covers only containerized or 
palletized cargo, the following statement may be placed on the 
declaration: 


The information appearing on the declaration relating to the 
quantity and description of the cargo is in each instance based 
on the shipper’s load and count. I have no knowledge or in- 
formation which would lead me to believe or to suspect that 
the information furnished by the shipper is incomplete, in- 
accurate, or false in any way. 

(ii) If the Cargo Declaration covers conventional cargo 
and containerized or palletized cargo, or both, the use of the ab- 
breviation “SLAC” for “shipper’s load and count,” or an appro- 
priate abbreviation if similar words are used, is approved, provided 
the abbreviation is placed next to each containerized or palletized 
shipment on the declaration and the following statement is placed 
on the declaration: , 

The information appearing on this declaration relating to the 
quantity and description of cargo preceded by the abbrevia- 
tion “SLAC” is in each instance based on the shipper’s load 
and count. I have no information which would lead me to 
believe or to suspect that the information furnished by the 
shipper is incomplete, inaccurate, or false in any way. 

(iii) The statements specified in subparagraphs (3)(i) and 
(3) (i) of this paragraph shall be placed on the last page of the 
Cargo Declaration. Words similar to “‘the shipper’s load and count”’ 
may be substituted for those words in the statements. Vague 
expressions such as “said to contain” or “accepted as containing” 
are not acceptable. The use of an asterisk or other character instead 
of appropriate abbreviations, such as ‘“SLAC’’, is not acceptable. 


* * * * * 
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3. Section 4.33 is amended to read as follows: 


§ 4.33 Diversion of cargo. 

(a) Unlading at other than original port of destination. A vessel 
may unlade cargo or baggage at an alternative port of entry to the 
port of original destination if: 

(1) It is compelled by any cause to put into the alternative 
port and the district director of the port issues a permit for the 
unlading of cargo or baggage; or 

(2) As a result of an emergency existing at the port of desti- 
nation, the district director authorizes the vessel to proceed in 
accordance with the residue cargo bond procedure to the alternative 
port. The owner or agent of the vessel shall apply for such authori- 
zation in writing, stating the reasons and agreeing to hold the 
district director and the Government harmless for the diversion. 

(b) Disposition of cargo or baggage at emergency port. Cargo and 
baggage unladen at the alternative port under the circumstances 
set forth in paragraph (a) of this section may be: 

(1) Entered in the same manner as other imported cargo or 
baggage; 

(2) Treated as unclaimed and stored at the risk and expense 
of its owner; or 

(3) Reladen upon the same vessel without entry, for transpor- 
tation to its original destination. 

(c) Substitution of ports of discharge on manifest. After entry, the 
Cargo Declaration, Customs Form 1302, of a vessel may be changed 
at any time to permit discharge of manifested cargo at any domestic 
port in lieu of any other port shown on the Cargo Declaration, if: 

(1) A written application for the diversion is made on the 
amended Cargo Declaration by the master, owner, or agent of the 
vessel to the district director of the port where the vessel is located, 
after entry of the vessel at that port. 

(2) An amended Cargo Declaration, under oath, covering the 
cargo which it is desired to divert, is furnished in support of the 
application and is filed in such number of copies as the district 
director shall require for local Customs purposes; and 

(3) The certified traveling manifest is not altered or added to 
in any way by the master, owner, or agent of the vessel. When an 
application under subparagraph (1) of this paragraph is approved, 
the district director shall securely attach an approved copy of the 
amended manifest to the traveling manifest and shall send one 
copy of the amended Cargo Declaration to the district director at 
the port where the vessel’s bond was filed. 
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(d) Retention of cargo on board for later return to the United States. 
If, as the result of a strike or other emergency at a United States 
port for which inward foreign cargo is manifested, it is desired to 
retain the cargo on board the vessel for discharge at a foreign port 
but with the purpose of having the cargo returned to the United 
States, an application may be made by the master, owner, or agent 
of the vessel to amend the vessel’s Cargo Declaration, Customs 
Form 1302, under a procedure similar to that described in para- 
graph (c) of this section, except that a foreign port shall be sub- 
stituted for the domestic port of discharge. If the application is 
approved, it shall be handled in the same manner as an application 
filed under paragraph (c) of this section. However, before approving 
the application, the district director is authorized to require such 
bond as he deems necessary to insure that export control laws and 
regulations are not circumvented. 


. Paragraphs (a)—(g) of section 4.34 are amended to read as follows: 


§ 4.34 Prematurely landed, overcarried, and undelivered cargo. 

(a) Prematurely landed cargo. Upon receipt of a satisfactory 
written application from the owner or agent of a vessel establishing 
that cargo was prematurely landed and left behind by the importing 
vessel through error or emergency, the district director may permit 
inward foreign cargo remaining on the dock to be reladen on the 
next available vessel owned or chartered by the owner of the 
importing vessel for transportation to the destination shown on the 
Cargo Declaration, Customs Form 1302, of the first vessel, provided 
the importing vessel actually entered the port of destination of the 
prematurely landed cargo. Unless so forwarded within 30 days from 
the date of landing, the cargo shall be appropriately entered for 
Customs clearance or for forwarding in bond; otherwise, it shall be 
sent to general order as unclaimed. If the merchandise is so entered 
for Customs clearance at the port of unlading, or if it is so forward- 
ed in bond, other than by the importing vessel or by another vessel 
owned or chartered by the owner of the importing vessel, representa- 
tives of the importing vessel shall file at the port of unlading a 
Cargo Declaration in duplicate listing the cargo. The district 
director shall retain the original and forward the duplicate to the 
district director at the originally intended port of discharge. 

(b) Overcarried cargo. Upon receipt of a satisfactory written 
application by the owner or agent of a vessel establishing that cargo 
was not landed at its destination and was overcarried to another 
domestic port through error or emergency, the district director may 
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permit the cargo to be returned in the importing vessel, or in another 
vessel owned or chartered by the owner of the importing vessel, to 
the destination shown on the Cargo Declaration, Customs Form 
1302, of the importing vessel, provided the importing vessel actually 
entered the port of destination. 

(c) Inaccessibly-stowed cargo. Cargo so stowed as to be inaccessible 
upon arrival at destination may be retained on board, carried 
forward to another domestic port or ports, and returned to the 
port of destination in the importing vessel or in another vessel 
owned or chartered by the owner of the importing vessel in the same 
manner as other overcarried cargo. 

(d) Application for forwarding cargo. When it is desired that 
prematurely landed cargo, overcarried cargo, or cargo so stowed as 
to be inaccessible, be forwarded to its destination by the importing 
vessel or by another vessel owned or chartered by the owner of the 
importing vessel in accordance with paragraph (a), (b), or (c) of 
this section, the required application shall be filed with the local 
district director at the port of premature landing or overcarriage 
by the owner or agent of the vessel. The application shall be 
supported by a Cargo Declaration, Customs Form 1302, in such 
number of copies as the district director may require. Whenever 
practicable, the application shall be made on the face of the Cargo 
Declaration below the description of the merchandise. The appli- 
cation shall specify the vessel on which the cargo was imported, 
even though the forwarding to destination is by another vessel 
owned or chartered by the owner of the importing vessel, and all 
ports of departure and dates of sailing of the importing vessel. 
The application shall be stamped and signed to show that it has 
been approved. 

(e) Manifesting prematurely landed or overcarried cargo. One 
copy of the Cargo Declaration, Customs Form 1302, shall be certified 
by Customs for use as a substitute traveling manifest for the prema- 
turely landed or overcarried cargo being forwarded as residue cargo, 
whether or not the forwarding vessel is also carrying other residue 
cargo. If the application for forwarding is made on the Cargo Declara- 
tion, the new substitute traveling manifest shall be stamped to show 
the approval of the applications. If the application is on a separate 
document, a copy thereof, stamped to show its approval, shall be 
attached to the substitute traveling manifest. An appropriate cross- 
reference shall be placed on the original traveling manifest to show 
that the vessel has one or more substitute traveling manifests. A 
permit to proceed endorsed on a General Declaration, Customs Form 
1301, issued to the vessel transporting the prematurely landed or 
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‘overcarried cargo to its destination shall make reference to the 
nature of such cargo, identifying it with the importing vessel. 

(f) Residue cargo procedure. A vessel with prematurely landed or 
overcarried cargo on board shall comply upon arrival at all domestic 
ports of call with all the requirements of Part 4 relating to foreign 
residue cargo for domestic ports. The substitute traveling manifest; 
carried forward from port to port by the oncarrying vessel, shall 
be finally surrendered at the port where the last portion of the 
prematurely landed or overcarried cargo is discharged. 

(g) Cargo undelivered at foreign port and returned to the United 
States. Merchandise shipped from a domestic port, but undelivered 
at the foreign destination and returned, shall be manifested as 
“Undelivered-to be returned to original foreign destination,’’ if 
such a return is intended. The district director may issue a permit 
to retain the merchandise on board, or he may, upon written 
application of the steamship company, issue a permit on a Delivery 
Ticket, Customs Form 6043, allowing the merchandise to be 
transferred to another vessel for return to the original foreign 
destination. No charge shall be made against the vessel bond. The 
items shall be remanifested outward and an explanatory reference 
of the attending circumstances and compliance with export require- 


ments noted. 
* * * ok * 


. Paragraph (b) of section 4.38 is amended to read as follows: 


§ 4.38 Release of cargo. 
* * * * * 

(b) When packages of merchandise bear marks or numbers 
which differ from those appearing on the Cargo Declaration, 
Customs Form 1302, of the importing vessel for the same packages 
and the importer or a receiving bonded carrier, with the con- 
currence of the importing carrier, makes application for their release 
under such marks or numbers, either for consumption or for trans- 
portation in bond under an entry filed therefor at the port of dis- 
charge from the importing vessel, the district director may approve 
the application upon condition that (1) the contents of the packages 
be identified with an invoice or transportation entry as set forth 
below, and (2) the applicant furnish at his own expense any bonded 
cartage or lighterage service which the granting of the application 
may require. The application shall be in writing in such number 
of copies as may be required for local Customs purposes. Before 
permitting delivery of packages under such an application, the 
district director shall cause such examination thereof to be made 
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as will reasonably identify the contents with the invoice filed with 
the consumption entry. If the merchandise is entered for trans- 
portation in bond without the filing of an invoice, such examination 
shall be made as will reasonably identify the contents of the pack- 
ages with the transportation entry. 


* * * * * 


. Paragraph (a) of section 4.41 is amended to read as follows: 


§ 4.41 Cargo of wrecked vessel. 

(a) Any cargo landed from a vessel wrecked in the waters of the 
United States or on the high seas shall be subject at the port of 
entry to the same entry requirements and privileges as the cargo 
of a vessel regularly arriving in the foreign trade. In lieu of a Cargo 
Declaration, Customs Form 1302, to cover such cargo, the owner, 
underwriter (if the merchandise has been abandoned to him), or 
the salvor of the merchandise shall make written application for 
permission to enter the wrecked cargo, and any such applicant 
shall be regarded as the consignee of the merchandise for Customs 
purposes.” 


* * * * * 
Paragraph (b)(2) of section 4.61 is amended to read as follows: 


§ 4.61 Requirements for clearance. 
ok * * * * 
(b) * * * 
(2) Outward Cargo Declarations; shippeis’ export declarations 
(section 4.63). 


* ES a & a 
Section 4.62 is amended to read as follows: 


§ 4.62 Accounting for inward cargo. 

Inward cargo discrepancies shall be accounted for and adjusted 
by correction of the Cargo Declaration, Customs Form 1302, but 
the vessel may be cleared and the adjustment deferred if the dis- 
charging officer’s report has not been received. (See section 4.12) 


. Section 4.63 is amended to read as follows: 


§ 4.63 Outward Cargo Declaration; shippers’ export declarations. 

(a) No vessel shall be cleared directly for a foreign port, or for a 
foreign port by way of another domestic port or other domestic 
ports (see section 4.87(b)), unless there has been filed with the 
district director at the port from which clearance is being obtained 
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(1) a Cargo Declaration, Customs Form 1302, or, in lieu thereof, a 
Cargo Declaration Outward With Commercial Forms, Customs 
Form 1302-A, covering all the cargo laden aboard the vessel at 
that port, together with a properly executed Master’s Oath on 
Entry of Vessel in Foreign Trade, Customs Form 1300, and such 
export declarations as are required by pertinent regulations of the 
Bureau of the Census, Department of Commerce, or (2) an incom- 
plete Cargo Declaration as provided for in section 4.75. If Customs 
Form 1302 is used as an outward Cargo Declaration, the block 
designated “Departure” at the top of the form shall be checked. 
Only items numbered 1 through 7 must be completed on the Cargo 
Declaration. 

(b) Except as hereinafter stated, the number of the export decla- 
ration covering each shipment for which an authenticated export 
declaration is required shall be shown on the Cargo Declaration, 
Customs Form 1302 or 1302-A in the marginal column headed 
“B/L No.” If an export declaration is not required for a shipment, 
a notation shall be made on the Cargo Declaration describing the 
basis for the exemption with a reference to the number of the section 
in the Census Regulations (see sections 30.39 and 30.50-30.57, 
title 15, Code of Federal Regulations) where the particular exemp- 
tion is provided. Where shipments are exempt on the basis of value 
and destination, the appearance of the value and destination on a 
bill of lading or other commercial form is acceptable as evidence of 
the exemption and reference to the applicable section in the Census 
Regulations is not required. 

(c) The list of cargo may be shown on bills of lading, cargo lists, 
or other commercial forms, provided that: 

(1) The Cargo Declaration, Customs Form 1302 or 1302-A 
completely executed except for particulars as to cargo; 

(2) The commercial forms are securely attached to the Cargo 
Declaration in such manner as to constitute one document; 

(3) The commercial forms are incorporated by a suitable ref- 
erence on the face of the Cargo Declaration such as ‘Cargo as per 
attached commercial forms;” and 

(4) There is shown on the face of each such commercial form 
the information required by the Cargo Declaration for the cargo 
covered by that form. 

(d) For each shipment to be exported under an entry or with- 
drawal for exportation or for transportation and exportation, the 
Cargo Declaration, Customs Form 1302 or 1302—A or commercial 
document attached to the Cargo Declaration and made a part thereof 
in accordance with paragraph (c) of this section shall clearly show 
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for such shipment the number, date, and class of such Customs entry 
or withdrawal (i.e., T. & E., Wd. T. & E., LE., Wd. Ex., or Wd. T., 
as applicable) and the name of the port where the entry or with- 
drawal was filed if other than the port where the merchandise is 
laden for exportation. 

(e) Customs officers shall accept a Cargo Declaration, Customs 
Form 1302 or 1302—A covering containerized or palletized cargo 
which indicates by the use of appropriate words of qualification 
(see section 4.7a(c)(3)) that the declaration has been prepared on 
the basis of information furnished by the shipper. 


10. Section 4.75 is amended to read as follows: 


§ 4.75 Incomplete Cargo Declaration; incomplete export declara- 
tions; bond. 

(a) If a master desiring to clear his vessel for a foreign port does 
not have available for filing with the district director a complete 
Cargo Declaration, Customs Form 1302 or 1302—A (see section 
4.63) !° or all required shippers’ export declarations,” the district 
director may accept in lieu thereof an incomplete manifest on the 
General Declaration, Customs Form 1301, if there is on file in his 
office a bond on Customs Form 7567 or Customs Form 7569 executed 
by the vessel owner or some other person as attorney in fact of the 
vessel owner. The legend, ‘This incomplete Cargo Declaration is 
filed in accordance with section 4.75, Customs Regulations,” shall 
be inserted in item 16 of the General Declaration. The form shall be 
appropriately modified to indicate that it is an incomplete Cargo 
Declaration, and the Master’s Oath on Entry of Vessel in Foreign 
Trade, Customs Form 1300, (see section 4.63(a)) shall be executed. 

(b) Not later than the fourth business day after clearance '°* from 
each port in the vessel’s itinerary, the master, or the vessel’s agent 
on behalf of the master, shall deliver to the district director at each 
port a complete Cargo Declaration, Customs Form 1302 or 1302-A, 
in accordance with section 4.63, of the cargo laden at such port to- 
gether with duplicate copies of all required shippers’ export dec- 
larations for such cargo and a General Declaration, Customs Form 
1301. The oath of the master or agent on the Master’s Oath on 
Entry of Vessel in Foreign Trade, Customs Form 1300, (see section 
4.63(a)) shall be properly executed before acceptance. 

(c) During any period covered by a finding by the President 
under section 1 of the Act of June 15, 1917, as amended (50 U.S.C. 
191), that the security of the United States is endangered by reason 
of actual or threatened war, or invasion, or insurrection, or sub- 
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versive activity, or of disturbance or threatened disturbances of 
the international relations of the United States, no vessel shall be 
cleared for a foreign port until a complete Cargo Declaration, 
Customs Form 1302 or 1302—A (see section 4.63), and all required 
export declarations have been filed with the district director, unless 
clearance in accordance with paragraphs (a) and (b) of this section 
is authorized by the Commissioner of Customs.’°° 


11. Paragraph (e) of section 4.81 is amended to read as follows: 


§ 4.81 Reports of arrivals and departures in coastwise trade. 
* * * * * 


(e) Before any foreign vessel shall depart in ballast, or solely with 
articles to be transported in accordance with section 4.93, from any 
port in the United States for any other such port, the master shall 
apply to the district director for a permit to proceed by filing a 
General Declaration, Customs Form 1301, in duplicate. If a vessel 
is proceeding in ballast and therefore the Cargo Declaration, Cus- 
toms Form 1302, is omitted, the word ‘‘None”’ shall be inserted in 
item 17 of the General Declaration and the words ‘“‘No merchandise 
on board” shall be inserted in item 13 of the General Declaration. 
However, articles to be transported in accordance with section 4.93 
shall be manifested on a Cargo Declaration, as required by section 
4.93(c). Three copies of the Cargo Declaration shall be filed with 
the district director. The required master’s oath shall be executed 
on the Master’s Oath on Entry of Vessel in Foreign Trade, Customs 
Form 1300, (see section 4.63(a)). When the district director grants 
the permit by making an appropriate endorsement on the General 
Declaration, (see section 4.85(b)), the duplicate copy, together with 
two copies of the Cargo Declaration covering articles to be trans- 
ported in accordance with section 4.93, shall be returned to the 
master. The traveling Crew’s Effects Declaration, Customs Form 
1304, and all unused crewmembers’ declarations on Customs Form 
5129 shall be placed in a sealed envelope addressed to the Customs 
boarding officer at the next intended domestic port and returned to 
the master for delivery. The master shall execute a receipt for all 
unused crewmembers’ declarations which are returned to him. With- 
in 24 hours after arrival at the next United States port the master 
shall report his arrival to the district director. He shall make entry 
within 48 hours by filing with the district director the permit to 
proceed on the General Declaration received at the previous port, 
a newly executed General Declaration, a Crew’s Effects Declaration 
of all unentered articles acquired abroad by crewmembers which 


a 
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are still on board, a Ship’s Stores Declaration, Customs Form 1303, 
in duplicate, of the stores remaining on board, both copies of the 
Cargo Declaration covering articles transported in accordance with 
section 4.93, and the document of the vessel. The required master’s 
oath shall be executed on the Master’s Oath on Entry of Vessel in 
Foreign Trade (see section 4.63(a)). The traveling Crew’s Effects 
Declaration and all unused crewmembers’ declarations on Customs 
Form 5129 returned at the prior port to the master shall be delivered 
by him to the boarding officer. 


* * * * * 


12. Section 4.82 is amended to read as follows: 


§ 4.82 Touching at foreign port while in coastwise trade. 

(a) A vessel under unlimited register or frontier enrollment and 
license which, during a voyage between ports in the United States, 
touches at one or more foreign ports and there discharges or takes on 
merchandise, passengers, baggage, or mail '” shall obtain a permit 
to proceed or clearance at each port of lading in the United States 
for the foreign port or ports at which it is intended to touch. The 
Cargo Declaration, Customs Form 1302 or 1302—A (see section 4.63), 
shall show only the cargo for foreign destination. (See sections 
4.61 and 4.87.) 

(b) The master shall also present to the district director a coast- 
wise Cargo Declaration, Customs Form 1302, in triplicate, of the 
merchandise to be transported via the foreign port or ports to the 
subsequent ports in the United States. It shall describe the mer- 
chandise and show the marks and numbers of the packages, the 
names of the shippers and consignees, and the destinations. The 
district director shall certify the two copies and return them to the 
master. Merchandise carried by the vessel in bond under a Transpor- 
tation Entry and Manifest, Customs Form 7512, shall not be shown 
on the coastwise Cargo Declaration. 

(c) Upon arrival from the foreign port or ports at the subsequent 
port in the United States, a report of arrival and entry of the vessel 
shall be made, and tonnage taxes shall be paid unless the vessel is 
under a frontier enrollment and license. The master shall present a 
Cargo Declaration in accordance with section 4.7 and the certified 
copies of the coastwise Cargo Declaration, Customs Form 1302. 

(d) All merchandise on the vessel upon its arrival at the sub- 
sequent port in the United States is subject to such Customs 
examination and treatment as may be necessary to protect the 
revenue. Any article on board which is not identified to the satis- 
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faction of the district director, by the coastwise Cargo Declaration, 
Customs Form 1302, or otherwise, as part of the coastwise cargo, 
shall be treated as imported merchandise.“ 


13. Paragraphs (c) and (d) of section 4.84 are amended to read as 
follows: 


§ 4.84 Trade with noncontiguous territory. 


* * * * * 


(c) A vessel which is not required to clear but which is transport- 
ing merchandise from a port in any State or the District of Columbia 
to any noncontiguous territory of the United States (including 
Puerto Rico), or from Puerto Rico to any State or the District 
of Columbia or any other noncontiguous territory of the United 
States, shall not be permitted, to depart without filing a com- 
plete Cargo Declaration, Customs Form 1302, when required by 
regulations of the Bureau of the Census (15 CFR Part 30), and all 
required shipper’s export declarations, unless before the vessel 
departs an approved bond is filed for the timely production of the 
required documents, as specified in section 30.24 of those regulations 
(15 CFR 30.24). Requests for permission to depart may be written 
or oral and permission to depart shall be granted orally by the 
appropriate Customs officer. However, if the request is to depart 
prior to the filing of the required manifest and export declarations, 
permission shall not be granted unless the appropriate bond is on 
file. In the latter case, the Customs officer shall keep a simplified 
record of the necessary information in order to assure that the 
manifest and export declarations are filed within the required time 
period. The Master’s Oath on Entry of Vessel in Foreign Trade, 
Customs Form 1300 (see section 4.63(a)), required at the time of 
clearance is not required to be taken to obtain permission to 
depart. 

(d) Upon arrival of a vessel of the United States at a port in any 
State, the District of Columbia, or Puerto Rico from a port in non- 
contiguous territory of the United States other than Puerto Rico, 
the master shall report its arrival within 24 hours and shall prepare, 
produce, and file a Cargo Declaration in the form and manner and 
at the times specified in sections 4.7 and 4.9, but shall not be re- 
quired to make entry. If the vessel proceeds directly to another port 
in any State, the District of Columbia, or Puerto Rico, the master 
shall prepare, produce, and file a Cargo Declaration in the form and 
manner and at the times specified in section 4.85, but no permit to 
proceed on the General Declaration, Customs Form 1301, shall be 
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required for the purposes of this paragraph. No cargo shall be 
unladen from any such vessel until Cargo Declarations have been 
filed and a permit to unlade has been issued in accordance with the 
procedure specified in section 4.30. 


* * * oe * 
14. Paragraph (c) of section 4.85 is amended to read as follows: 


§ 4.85 Vessels with residue cargo for domestic ports. 
* * * * * 


(c) Upon the arrival of a vessel at the next and each succeeding 
domestic port with inward foreign cargo or passengers still on board, 
the master shall report arrival and make entry within 24 hours. To 
make such entry, he shall deliver to the district director the vessel’s 
document, the permit to proceed (Customs Form 1301 endorsed in 
accordance with paragraph (b) of this section), the traveling mani- 
fest,'” and the traveling Crew’s Effects Declaration, Customs Form 
1304, together with the crewmembers’ declarations received on 
departure from the previous port. The master shall also present an 
abstract manifest consisting of (1) a newly executed General Declar- 
ation, Customs Form 1301, (2) a Cargo Declaration, Customs Form 
1302, and a Passenger List, Customs and Immigration Form |-418, 
in such number of copies as may be required for local Customs 
purposes, of any cargo or passengers on board manifested for dis- 
charge at that port, (3) a Crew’s Effects Declaration in duplicate 
of all unentered articles acquired abroad by officers and crew- 
members which are still on board, (4) a Ship’s Stores Declaration; 
Customs Form 1303, in duplicate, of the sea or ship’s stores remain- 
ing on board, and (5) if applicable, the Cargo Declaration required 
by section 4.86(b). If no inward foreign cargo or passengers are to 
be discharged, the Cargo Declaration or Passenger List may be 
omitted from the abstract manifest, and the following legend shall 
be placed in item 12 of the General Declaration: 

Vessel on an inward foreign voyage with residue cargo/passen- 

aes No cargo or passengers for discharge 

at this port. 
The required master’s oath shall be executed on the Master’s 
Oath on Entry of Vessel in Foreign Trade, Customs Form 1300 
(see section 4.63(a)). The traveling manifest, together with a copy 
of the newly executed General Declaration, shall serve the purpose 
of a copy of an abstract manifest at the port where it is finally 
surrendered. 
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15. Section 4.86 is amended to read as follows: 


§ 4.86 Intercoastal residue cargo procedure; optional ports. 

(a) When a vessel arrives at an Atlantic or Pacific coast port 
from a foreign port or ports with residue cargo for delivery at a 
port or ports on the opposite coast or on the Great Lakes, or where 
such arrival is at a port on the Great Lakes, with residue cargo for 
delivery at a port or ports on the Atlantic or Pacific coast, or both, 
and the master, owner, or agent is unable at that time to designate 
the specific port or ports of discharge of the residue cargo, the Cargo 
Declaration, Customs Form 1302, filed on entry in accordance with 
section 4.7(b), shall show such cargo as destined for “optional 
ports, Atlantic coast,” or, “optional ports, Pacific coast,” or, “op- 
tional ports, Great Lakes coast,’’ as the case may be. The traveling 
manifest shall be similarly noted. 

(b) Upon arrival of the vessel at the first port on the next coast, 
the master, owner, or agent shall designate the port or ports of 
discharge of residue cargo, as required by section 431, Tariff Act of 
1930, as amended (19 U.S.C. 1431). For this purpose, the master 
shall furnish with the other papers required upon entry a Cargo 
Declaration, Customs Form 1302, in an original only, of the inward 
foreign cargo remaining on board for discharge at optional ports 
on that coast, and the Cargo Declaration shall designate the specific 
ports of intended discharge for that cargo. The traveling manifest 
shall be amended to agree with that Cargo Declaration so as to show 
the newly designated ports of discharge on that coast and shall be 
used to verify the abstract Cargo Declarations surrendered at 
subsequent ports on that coast. 


16. Section 4.87 is amended to read as follows: 


§ 4.87 Vessels proceeding foreign via domestic ports. 

(a) Any foreign vessel or vessel of the United States under register 
or frontier enrollment and license may proceed from port to port in 
the United States to lade cargo or passengers for foreign ports. 

(b) When applying for a clearance from the first and each suc- 
ceeding port of lading, the master shall present to the district 
director a General Declaration, Customs Form 1301, in duplicate, 
and a Cargo Declaration, Customs Form 1302 or 1302-A, in 
accordance with section 4.63(a), of all the cargo laden for export at 
that port. The General Declaration shall clearly indicate all pre- 
vious ports of lading. The required master’s oath shall be executed 
on the Master’s Oath on Entry of Vessel in Foreign Trade, Customs 
form 1300 (see section 4.63(a)). 
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(c) Upon compliance with the applicable provisions of section 
4.61, the district director shall grant the permit to proceed by 
making the endorsement prescribed by section 4.85(b) on the Gen- 
eral Declaration, Customs Form 1301. One copy shall be returned 
to the master, together with the vessel’s document if on deposit. The 
traveling Crew’s Effects Declaration, Customs Form 1304, together 
with any unused crewmembers’ declarations, shall be placed in a 
sealed envelope addressed to the Customs boarding officer at the 
next domestic port and returned to the master. 

(d) On arrival at the next and each succeeding domestic port, 
the master shall report arrival within 24 hours. He shall also make 
entry within 48 hours by presenting the vessel’s document, the 
permit to proceed on the General Declaration, Customs Form 1301, 
received by him upon departure from the last port, a Crew’s Effects 
Declaration, Customs Form 1304, in duplicate, listing all unentered 
articles acquired abroad by officers and crew of the vessel which are 
still retained on board, and a Ship’s Stores Declaration, Customs 
Form 1303, in duplicate, of the stores remaining aboard. The master 
shall also execute a General Declaration. The required master’s oath 
shall be on the Master’s Oath on Entry of Vessel in Foreign Trade, 
Customs Form 1300 (see section 4.63(a)). The traveling Crew’s 
Effects Declaration, together with any unused crewmembers’ 
declarations returned to the master at the prior port, shall be 
delivered by him to the district director. 

(e) Clearance shall be granted at the final port of departure from 
the United States in accordance with section 4.61. 

(f) If a complete Cargo Declaration, Customs Form 1302 or 
1302-A (see section 4.63), and all required shipper’s export decla- 
rations are not available for filing before departure of a vessel from 
any port, clearance on the General Declaration, Customs Form 1301 
(Customs Form 1378 at the last port) may be granted in accord- 
ance with section 4.75, subject to the limitation specified in sec- 
tion 4.75(c). 

(g) When the procedure outlined in paragraph (f) of this section 
is followed at any port, the owner or agent of the vessel shall deliver 
to the district director at that port within 4 business days after 
the vessel’s clearance ''§ a Cargo Declaration, Customs Form 1302 
or 1302-A (see section 4.63), an oath on Customs Form 1300, and 
the export declarations to cover the cargo laden for export at 
that port. 
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17. Paragraph (c) of section 4.88 is amended to read as follows: 


§$ 4.88 Vessels with residue cargo for foreign ports. 
* * Be * 

(c) If the vessel clears directly foreign from the first port of 
arrival, cargo brought from foreign ports and retained on board 
may be declared on the Cargo Declaration, Customs Form 1302 
or 1302—-A (see section 4.63), by the insertion of the following 
statement: 

All cargo declared on entry in this port as cargo for discharge 
at foreign ports and so shown on the Cargo Declaration filed 
upon entry has been and is retained on board. 
If any such cargo has been landed, the Cargo Declaration shall 
describe each item of the cargo from a foreign port which has been 
retained on board (see section 4.63(a)). 


* * * * * 


18. Section 4.89 is amended to read as follows: 


$4.89 Vessels in foreign trade proceeding via domestic ports and 
touching at intermediate foreign ports. 

(a) A vessel proceeding from port to port in the United States 
in accordance with section 4.85, 4.86, or 4.87 may touch at an 
intermediate foreign port or ports to lade or discharge cargo or 
passengers. In such a case the vessel shall obtain clearance from 
the last port of departure in the United States before proceeding 
to the intermediate foreign port or ports at which it is intended to 
touch. The Cargo Declaration, Customs Form 1302 or 1302-A 
(see section 4.63), shall show the cargo for such foreign destination 
in the manner provided in section 4.8S(c). 

(b) The master shall also present to the district director the 
Cargo Declaration or Cargo Declarations required by section 
4.85, 4.86, or 4.87, and obtain a permit to proceed on the General 
Declaration, Customs Form 1301, to the next port in the United 
States at which the vessel will touch. 

(c) Upon arrival at the next port in the United States after 
touching at a foreign port or ports, a report of arrival and entry 
shall be made. The Cargo Declaration, Customs Form 1302, filed 
at time of entry shall list the cargo laden at the intermediate 
foreign port or ports. 

(d) The master shall also present to the district director the 
permit to proceed on the General Declaration, Customs Form 1301, 
and the Cargo Declaration from the last previous port in the United 
States as provided for in section 4.85, 4.86, or 4.87. 
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19. Paragraph (c) of section 4.91 is amended to read as follows: 


§ 4.91 Diversion of vessel; transshipment of cargo. 

% * * * * 

(c) In a case of necessity, a district director may grant an 
application on Customs Form 3171 of the owner or agent of an 
established line for permission to transship'™ all cargo and pas- 
sengers from one vessel of the United States to another such 
vessel under Customs supervison, if the first vessel is transporting 
residue cargo for domestic or foreign ports or is on an outward 
foreign voyage or a voyage to noncontiguous territory of the 
United States, and is following the procedure prescribed in section 
4.85, 4.87, or 4.88. When inward foreign cargo or passengers are 
so transshipped to another vessel, a separate traveling manifest 
(Cargo Declaration, Customs Form 1302, or Passenger List, 
Customs and Immigration Form I-418) shall be used for the 
transshipped cargo or passengers, whether or not the forwarding 
vessel is also carrying other residue cargo or passengers. An ap- 
proprite cross-reference shall be made on the separate traveling 
manifest to show whether any other traveling manifest is being 
carried forward on the same vessel. 


20. Paragraph (c) of section 4.93 is amended to read as follows: 


$4.93 Coastwise transportation by certain vessels of empty vans, 
tanks, and barges, equipment for use with vans and tanks; 
empty instruments of international traffic; stevedoring equipment 
and material; procedures. 


* * * * * 


(c) Any Cargo Declaration, Customs Form 1302, required to be 
filed under this part by any foreign vessel shall describe any article 
mentioned in paragraph (a) of this section laden aboard and trans- 
ported from one United States port to another, giving its identifying 
number or symbol, if any, or such other identifying data as may be 
appropriate, the names of the shipper and consignee, and the destina- 
tion. The Cargo Declaration shall also include a statement (1) 
that the articles specified in paragrpah (a)(1) of this section are 
owned or leased by the owner or operator of the transporting vessel 
and are transported for his use in handling his cargo in foreign 
trade; or (2) that the stevedoring equipment and material specified 
in paragraph (a) (2) of this section is owned or leased by the owner 
or operator of the transporting vessel, or is owned or leased by the 
stevedoring company contracting for the lading or unlading of 
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that vessel, and is transported without charge for use in the handling 
of cargo in foreign trade. If the district director at the port of 
lading is satisfied that there will be sufficient control over the 
coastwise transportation of the article without identifying it by 
number or symbol or such other identifying data on the Cargo 
Declaration, he may permit the use of a Cargo Declaration that does 
not include such information provided the Cargo Declaration 
includes a statement that the district director at the port of unlading 
will be presented with a statement at the time of entry of the vessel 
that will list the identifying number or symbol or other appro- 
priate identifying data for the article to be unladen at the port. 
Applicable penalties under section 584, Tariff Act of 1930, as 
amended (19 U.S.C. 1584), shall be assessed for violation of this 
paragraph. 


21. Section 4.99 is amended to read as follows: 


§ 4.99 Forms Substitution. 

Customs Forms 1300, 1301, 1302, 1302-A, 1303, and 1304 printed 
by private parties or foreign governments shall be accepted provided 
the forms so printed conform to the official Customs forms in size 
(except that such forms may be up to 14 inches in length or may be 
reduced in size to not less than 11 inches by 8% inches), wording, 
arrangement, style, size of type and paper specifications. Forms not 
complying with the requirements of this section are not acceptable 
without the specific approval of the Commissioner of Customs. If 
instructions are printed on the reverse of any of the official Customs 
forms, such instructions may be omitted (although such instructions 
must be followed). 

* * * * * 
Sample copies of Customs Forms 1302, ‘Cargo Declaration’’, and 
1302-A, “Cargo Declaration Outward With Commercial Forms” 
have been filed with this document in the Office of the Federal Reg- 
ister and may be obtained from the office of any regional commissioner 
of Customs. 

(ADM-9-03) 

G. R. Dickrrson, 
AActing Commissioner of Customs. 


Approved September 28, 1977 
Berte B. ANDERSON, 
Under Secretary of the Treasury. 


[Published in the FeperAL Reaister October 25, 1977 (42 FR 56317)] 
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Incensed Public Gauger 


Approval of licensed public gauger performing gauging under standards and 
procedures required by Customs 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CuSTOMs, 
Washington, D.C., Oct. 18, 1977. 


Notice is hereby given pursuant to the provisions of section 
151.43(b) of the Customs Regulations that the application of Hermann 
Runne, 4487 Post Place, Apt. 82, Nashville, Tennessee, to gauge 
imported petroleum and petroleum products in Region III, Baltimore 
in accordance with the provisions of section 151.43(b) of the Customs 
Regulations is approved. 

LEONARD LEHMAN 
Assistant Commissioner, 
Regulations and Rulings. 


(T.D. 77-257) 
Countervailing Duties—Sugar Content of Certain Articles from Australia 


Net amount of bounty declared for the period January 1977 through June 1977, 
for products of Australia subject to the countervailing duty order published in 
T.D. 54582; Section 159.47(f), Customs Regulations, amended 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CusTOMs, 
Washington, D.C. 


TITLE 19—CUSTOMS DUTIES 
Cuaprer I—UNnitep States Customs SERVICE 
PART 159 — LIQUIDATION OF DUTIES 


AGENCY: United States Customs Service. 

ACTION: New Amounts of Countervailing Duty Determined. 
SUMMARY: This notice is to inform the public of the amounts of 
countervailing duty which will be assessed on the sugar content of 
certain articles exported from Australia during the period January 1977 


through June 1977. Section 159.47(f) of the Customs Regulations is 
being amended to include this notice. 
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EFFECTIVE DATE: October 26, 1977. 


FOR FURTHER INFORMATION CONTACT: 
Stephen Nyschot, Operations Officer, Office of Operations, Duty 
Assessment Division, Technical Branch, United States Customs 
Service, 1301 Constitution Avenue, NW., Washington, D.C., 
telephone (202) 566-5492. 


The Treasury Department is in receipt of official information that 
no bounties or grants were paid or bestowed within the meaning of 
section 303, Tariff Act of 1930, as amended (19 U.S.C. 1303), on the 
exportation during the period January 1977 through June 1977, 
of approved fruit products and other approved products containing 
sugar, manufactured or produced in Australia. 

Accordingly, no additional duties on the above-described mer- 
chandise, imported directly or indirectly from that country shall 
be assessed or collected under section 303, Tariff Act of 1930, as 
amended (19 U.S.C. 1303). 

The table in section 159.47(f) of the Customs Regulations (19 
CFR 159.47(f), under “Australia-Sugar content of certain articles” 
is amended (1) by deleting therefrom the reference to T.D. 76-167, 
and (2) by adding a reference to this Treasury Decision. As amended, 
the last four lines of the table under this commodity will read: 


Country Commodity Treasury Action 
Decision 

55716 Certain articles exempted as to ship- 
ments exported on or after July 19, 
1962 

76-214 New Rate 

77-127 New Rate 

77-257 New Rate 


(R.S. 251, as amended, secs. 303, 624, 46 Stat. 687, as amended, 759 (19 U.S.C. 
66, 1303, 1624)) 


(APP-4-05) 


G. R. Dickerson, 
Acting Commissioner of Customs. 


Approved October 17, 1977 
Rosert H. Munpuerm, 
General Counsel of the Treasury. 


[Published in the FeprrAt Reaister October 26, 1977 (42 FR 56501)] 
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Antidumping—Pressure Sensitive Plastic Tape Measuring Over One 
and Three-Eighths Inches in Width and Not Exceeding Four Milli- 
meters in Thickness from Italy 


The Secretary of the Treasury makes public a finding of dumping with respect 
to pressure sensitive plastic tape from Italy ; Section 153.46, Customs Regulations, 
amended 


DEPARTMENT OF THE TREASURY, 
Washington, D.C. 


TITLE 19—CUSTOMS DUTIES 
CuaptER I—UNITED States Customs SERVICE 
PART 153 — ANTIDUMPING 


AGENCY: United States Treasury Department 
ACTION: Finding of Dumping 


SUMMARY: This notice is to advise the public that separate 
investigations conducted under the Antidumping Act, 1921, as 
amended, by the U.S. Treasury Department and the U.S. Inter- 
national Trade Commission, respectively, have resulted in determina- 
tions that certain pressure sensitive plastic tape from Italy is being, or 
is likely to be, sold at less than fair value and that these sales are 
injuring an industry in the United States. On this basis, a finding of 
dumping is being issued and, generally, all unappraised entries of this 
merchandise will be liable for the possible assessment of special 
dumping duties. 

EFFECTIVE DATE: October 21, 1977 


FOR FURTHER INFORMATION CONTACT: 
David R. Chapman, Operations Officer, Duty Assessment Division, 
United States Customs Service, 1301 Constitution Avenue, NW, 
Washington, D.C. 20229, (202-566-5492). 


SUPPLEMENTARY INFORMATION: Section 201(a) of the 
Antidumping Act, 1921, as amended (19 U.S.C. 160(a)), gives the 
Secretary of the Treasury responsibility for the determination of sales 
at less than fair value. Pursuant to this authority the Secretary of the 
Treasury has determined that pressure sensitive plastic tape measuring 
over one and three-eights inches in width and not exceeding four milli- 
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meters in thickness from Italy, except that produced and sold by 
Plasturopa, is being, or is likely to be, sold at less than fair value within 
the meaning of section 201(a) of the Antidumping Act, 1921, as 
amended (19 U.S.C. 160(a)). (Published in the Feprrat ReEcIstER 
of May 31, 1977 (42 FR 27705)). 

Section 201(a) of the Antidumping Act, 1921, as amended (19 
U.S.C. 160(a)), gives the United States International Trade Commis- 
sion responsibility for the determination of injury or likelihood of 
injury. The United States International Trade Commission has 
determined, and on August 31, 1977, it notified the Secretary of the 
Treasury, that an industry in the United States is being injured by 
reason of the importation of pressure sensitive plastic tape measuring 
over one and three-eights inches in width and not exceeding four 
millimeters in thickness from Italy that is being, or is likely to be, 
sold at less than fair value within the meaning of the Antidumping 
Act, 1921, as amended. (Published in the Freprrat Reaisrer of 
September 7, 1977 (42 FR 44853)). 

On behalf of the Secretary of the Treasury, I hereby make public 
these determinations, which constitute a finding of dumping with 
respect to pressure sensitive plastic tape measuring over one and 
three-eighths inches in width and not exceeding four millimeters in 
thickness from Italy, except that produced and sold by Plasturopa — 
SIPA S.a.S., Montemurlo (Florence), Italy. 

Accordingly, section 153.46 of the Customs Regulations (19 CFR 
153.46) is amended by adding the following to the list of findings of 
dumping currently in effect. 


Merchandise Country Treasury 
Decision 
Pressure sensitive plastic tape measuring over one and Italy 77-258 


three-eighths inches in width and not exceeding four 
millimeters in thickness, except that manufactured and 
exported by Plasturopa — SIPA S.a.S., Montemurlo 
(Florence), Italy. 


(Secs. 201, 407, 42 Stat. 11, as amended, 18; 19 U.S.C. 160, 173.) 
(APP-2-04) 


Rosert H. MunpHErm, 
General Counsel of the Treasury. 


[Published in the Feprrat ReaisterR October 21, 1977 (42 FR 56110)] 
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Cotton, Wool and Manmade Fiber Textile Products—Restriction on 
Entry 


Restriction on entry of cotton, wool and manmade fiber textile products 
manufactured or produced in the Republic of Korea 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CusTOMs, 
Washington, D.C., October 19, 1977. 


There is published below a directive of September 28, 1977, received 
by the Commissioner of Customs from the Chairman, Committee 
for the Implementation of Textile Agreements, concerning restriction 
on entry of cotton, wool and manmade fiber textile products in 
certain cagegories manufactured or produced in the Republic of 
Korea. This directive amends, but does not cancel, that Committee’s 
directive of September 29, 1976 (T.D. 76-299). 

This directive was published in the Feprrat ReeistER on October 3, 
1977 (42 FR 53652), by the Committee. 

(QUO-2-1) 


Joun B. O’LovGHLiIn, 
Director, 
Duty Assessment Division. 





UniItTED STATES DEPARTMENT OF COMMERCE 

The Assistant Secretary for Domestic and 
International Business 

Washington, D.C. 20230 


COMMITTEE FOR THE IMPLEMENTATION OF TEXTILE AGREEMENTS 


September 28, 1977. 


CoMMISSIONER OF Customs 
Department of the Treasury 
Washington, D.C. 20229 
Dear Mr. Commissioner: 
This directive amends, but does not cancel, the directive issued 
to you on September 29, 1976 by the Chairman of the Committee for 


the Implementation of Textile Agreements concerning imports into 
the United States of certain specified categories of cotton, wool 
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and man-made fiber textile products, produced or manufactured in 
Korea. 

Paragraph 1 of the directive of September 29, 1976 is further 
amended, effective on October 1, 1977, to read as follows: 


“Under the terms of the Arrangement Regarding International 
Trade in Textiles, done at Geneva on December 20, 1973, pursuant 
to the Bilateral Cotton, Wool and Man-Made Fiber Textile Agree- 
ment of June 26, 1975, as amended, between the Governments of 
the United States and the Republic of Korea, and in accordance 
with the provisions of Executive Order 11651 of March 3, 1972, you 
are directed to prohibit, effective on October 1, 1977 and for the 
fifteen-month period extending from October 1, 1976 through Decem- 
ber 31, 1977, entry into the United States for consumption and 
withdrawal from warehouse for consumption of cotton textile products 
in Categories 9/10, 18/19/26 (printcloth), 22/23, 26 (duck), 39, 42/43 
and part of 62, 45/46/47, 48, 49, 50/51, 52, part of 62, and 63; wool 
textile products in Categories 104, 116/117, 120, 121, and 124; and 
man-made fiber textile products in Categories 208, 210, 218, 219, 221, 
222, 224, 228, 229, 234, 235, 237, and 238 in excess of the following 
levels of restraint: 


Category Fifteen- Month Level of Restraint 1 

9/10 8,339,869 square yards 

18/19/26 (printcloth) ? 6,632,884 square yards 

22/23 4, 566,255 square yards 

26 (duck) * 27,799, 546 square yards 

39 389, 850 dozen pairs 

42/43 and part of 62 * 4,000,004 square yards equivalent 
45/46/47 4,011,381 square yards equivalent 
48 28,445 dozen 

49 64,660 dozen 

50/51 244,275 dozen (of which not more 


than 129,454 dozen shall 
be in Category 50 and 
not more than 175,220 
dozen shall be in Cate- 
gory. 51) 
52 89,602 dozen 
pt. 625 244,565 pounds 
pt. 63 (T.S,U.S.A. Nos. 1, 358,696 pounds 
380.3980 and 
382.3380) 


See footnotes at end of table. 
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Category 
pt. 63 ° 
104 
116/117 
120 
121 
124 
208 


210 
218 
219 
221 
222 
pt. 224 (only T.S.- 
U.S.A. Nos. 380.- 
0420 and 380.8143) 
pt. 224 (only T.S.- 
U.S.A. Nos. 380.- 
.0402 and 380.8103) 
pt. 2247 
228 
229 
234 
235 
237 
238 


CUSTOMS 


Fifteen- Month Level of Restraint 


1, 358, 696 
2, 750, 000 
589, 696 
400, 560 
242, 885 

1, 265, 025 
22, 500, 000 


2, 187, 500 
1, 122, 238 
5, 153, 570 
3, 536, 379 
1, 298, 674 

51, 666 

60, 606 


5, 448, 718 


1, 116, 772 
953, 266 
4, 854, 826 
1, 796, 336 
194, 444 
276, 195 


pounds 

square yards 

pounds 

numbers 

numbers 

numbers 

square yards (of which not 
more than 10 million 
square yards shall be in 
T.S.U.S.A. Nos. 338.3037 
and 338.3038) 

square yards 

dozen 

dozen 

dozen 

dozen 

dozen 

dozen 


pounds 


dozen 
dozen 
dozen 
dozen 
numbers 
dozen 


1 The levels of restraint have not been adjusted to reflect any imports after September 30, 1976. 


2In Category 26 the T.S.U.S.A. numbers for printcloth are: 


320.—34 
321.—34 


322.—34 
326.—34 


327.—34 
328.—34 


3 In Category 26, the T.S.U.S.A. numbers for duck fabric are: 
326.—01 through 04, 06, 08 
327.01 through 04, 06, 08 
328.—01 through 04, 06, 08 


320.—01, through 04, 06, 08 
321.—01, through 04, 06, 08 
322.—01, through 04, 06, 08 


4In Category 62, only T.S.U.S.A. numbers: 


380.0027 382.0026 382.0610 
382.0002 382.0605 382.3904 


382.6904 


5 In Category 62, all T.S.U.S.A. numbers not listed in footnote 4. 
* In Category 63, all T.S.U.S.A. numbers except T.S.U.S.A. 380.3980 and 382.3380. 
7 In Category 224, all T.S.U.S.A. numbers except T.S.U.S.A. 380.0402, 380.0420, 380.8103 and 380.8143. 
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The actions taken with respect to the Government of the Republic 
of Korea and with respect to imports of cotton, wool and man-made 
fiber textile products from the Republic of Korea have been deter- 
mined by the Committee for the Implementation of Textile Agree- 
ments to involve foreign affairs functions of the United States. There- 
fore, the directions to the Commissioner of Customs, being necessary 
to the implementation of such actions, fall within the foreign affairs 
exception to the rule-making provisions of 5 U.S.C. 553. 

This letter will be published in the Feprrat Reaister. 

Sincerely, 
Rosert E. SHEPHERD 
Chairman, Committee for the Implementation 
of Textile Agreements, and Deputy Assistant 
Secretary for Resources and Trade Assistance 
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ERRATA 


In the Customs Bulletin of October 12, 1977 (Vol. 11, No. 41) T.D. 
77-241 was published, setting forth as new Part 101 of the Customs 
Regulations (19 CFR Part 101) a revision of the provisions pre- 
viously set forth in Part 1 (19 CFR Part 1) containing general informa- 
tion relating to the operation of the Customs Service. On page 7, 
under the heading pIscUSSION OF COMMENTS, an explanation was set 
forth describing the changes which were being made by T.D. 77-241 
to the revised provisions originally proposed (August 13, 1976; 41 FR 
34261). Item 1 under that heading noted that the table in new section 
101.3 had been updated to reflect certain changes in the organization 
of the Customs regions, districts, and ports. One such change was 
incorrectly described. The statement “Richmond County, N.W., 
has been transferred from Region III to Region II;’’ should have read 
“the County of Richmond (Staten Island, New York) has been 
transferred from the Newark Area to the New York Seaport Area;’’. 
Both the Newark Area and the New York Seaport Area are in Customs 
Region II. 

This correction does not affect the list of Customs regions, districts, 
and ports of entry set forth in new section 101.3 of the Customs Regu- 
lations, which was correct as published. A document making this 
correction was published in the FepeRAL Reaister on October 25, 
1977 (42 FR 56325). 


U.S. Customs Service 


General Notice 
Columbus, New Mexico, Customs Port of Entry 


Withdrawal of Notice of Change in Hours of Service 


AGENCY: United States Customs Service, Department of the 
Treasury. 


ACTION: Notice of withdrawal. 


SUMMARY: This notice cancels the announcement that the hours 
of service at the Customs port of entry at Columbus, New Mexico, 
would be reduced from the current 24 hours a day to 16 hours a day. 
The Customs Service has determined that a reduction in the hours 
of service would not be in the public interest. 


EFFECTIVE DATE: October 17, 1977. 
FOR FURTHER INFORMATION CONTACT: 


Robert Schenarts, Operations Officer, Inspection and Control 
Division, U.S. Customs Service, 1301 Constitution Avenue, N.W., 
Washington, D.C. 20229 (202-566-8151). 


SUPPLEMENTARY INFORMATION: On September 15, 1977, 
the Customs Service published a notice in the FepERAL REGISTER 
(42 FR 46452), announcing a reduction in the hours of service at 
the Customs port of entry at Columbus, New Mexico, from the current 
24 hours a day to 16 hours a day. The new hours of service, from 
8:00 a.m. to Midnight, were to have become effective on September 30, 
1977. However, to reduce the impact the change in hours of service 
may have caused, on October 3, 1977, the Customs Service published 
a notice in the Feprerat Reaister (42 FR 53695), delaying the 
effective date until October 17, 1977. 

After further consideration, the Customs Service has determined 
that a reduction in the hours of service at the port would not be in the 
public interest. Accordingly, the reduction, in hours of service scheduled 
to become effective October 17, 1977, is cancelled. The Customs 
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Service will continue to maintain 24-hour service at Columbus, New 
Mexico. 
(ADM-9-03) 
Dated October 17, 1977 
G. R. Dickerson, 
Acting Commissioner of Customs. 


[Published in the FeprrAL Reeister October 18, 1977 (42 FR 55658)] 
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Customs Decisions 


(C.D. 4715) 
Green Grant Co. v, UnitTEep States 
American goods returned— 
Lids for glass jars 
American Goops RreturRNED 


Lids, alleged to be of American origin, which were returned on 
jars of imported mushrooms, are claimed to be entitled to free 
entry under the provisions of item 800.00 or 807.00 TSUS. Held 
for defendant. 


SaAME—JURISDICTION 
A claim in protest alleging the dutiable value should be reduced 
by the value of the American-made lids is sufficient to inform 


customs officials of a claim under item 807.00 supra. Chas. Kurz Co. 
v. United States, 57 Cust. Ct. 84, C.D. 2734 (1966). 
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Customs REGULATIONS 


Compliance with customs regulations relating to claims for free 
entry of American goods returned under item 800.00 or 807.00 
supra is mandatory unless waived or plaintiff establishes impos- 
sibility of compliance. Maple Leaf Petroleum, Ltd. v. United States, 
25 CCPA 5, T.D. 48976 (1937). 

Customs Rree@uLtations—WILLFUL NEGLIGENCE—FRAUDULENT 
INTENT 

In order to qualify for the late filing of documents under Cus- 
toms Regulation 10.112 plaintiff must affirmatively establish that 
its failure to comply was not due to willful negligence or fraudulent 
intent. F. W. Myers & Co., Inc. v. United States, 72 Cust. Ct. 133, 
C.D. 4515, 374 F. Supp. 1395 (1974); F. W. Myers & Co., Ine. v. 
United States, 70 Cust. Ct. 202, C.D. 4431, 360 F. Supp. 429 (1973), 
appeal dismissed, 61 CCPA 121 (1973); E. Dillingham, Ine. v. 
United States, 67 Cust. Ct. 226, C.D. 4278 (1971), modified, 60 
CCPA 39, C.A.D. 1078, 470 F.2d 629 (1972). 

SuprEeRvisory Costs 


Costs of supervision which permeate the entire manufacturing 
process are dutiable as part of export value. International Fashions 
v. United States, 64 CCPA—, —, C.A.D. 1180, 545 F.2d 138, 140 
(1976). 

Court No. 73-9-02458 


Ports of Milwaukee and Philadelphia 
[Judgment for defendant.] 
(Decided October 3, 1977) 


Glad, Tuttle & White (Edward N. Glad and T. Randolph Ferquson of counsel) 
for the plaintiff. 

Barbara Allen Babcock, Assistant Attorney General (Saul Davis and Susan 
Handler-Menahem, trial attorneys), for the defendant. 


Forp, Judge: This action contests the appraisements by the Cus- 
toms Service of four different sizes of mushroom packs in glass jars 
imported from the Republic of China (Taiwan) and entered at Mil- 
waukee, Wisconsin and Philadelphia, Pennsylvania. Plaintiff claims 
the lids or caps on the mushroom jars were of American origin and 
therefore entitled to free entry by virtue of either item 800.00 or item 
807.00 of the Tariff Schedules of the United States. 

Plaintiff contends the appraised value of the merchandise should 
be reduced by an amount equal to the value of the allegedly American- 
made lids. Additionally, it is plaintiff’s position that the dutiable 
value of the merchandise should not include the cost of certain 
supervision expenses which are alleged to have occurred after the 
mushrooms were packed. 

The pertinent statutory provisions are as follows: 
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ScHEDULE 8. — SpEcIAL CLASSIFICATION PROVISIONS 


Part 1. — Articles Exported and Returned 


* * * * * * * 
Subpart A. — Articles Not Advanced or Improved Abroad 
* c * * * * * 


800. 00 Products of the United States when re- 
turned after having been exported, 
without having been advanced in 
value or improved in condition by any 
process of manufacture or other means 
Weeet- OPO006.. on: redoseatbadeacnx <x Free 
* * * * * * * 


Subpart B. -— Articles Advanced or 
Improved Abroad 
7 * * * * Br * 


807. 00 Articles assembled abroad in whole or in 

part of fabricated components, the 

product of the United States, which 

(a) were exported in condition ready 

for assembly without further fabrica- 

tion, (b) have not lost their physical 

identity in such articles by change in 

form, shape, or otherwise, and (c) 

have not been advanced in value or 

improved in condition abroad except 

by being assembled and except by op- 

erations incidental to the assembly 

process such as cleaning, lubricating, 

ee es oes ok A duty upon 
the full 
value of the 
imported 
article, less 
the cost or 
value of 
such prod- 
ucts of the 
United 
States (see 
headnote 3 
of this 
subpart) 


Initially, defendant contends this court lacks jurisdiction to review 
plaintiff’s claims under items 800.00 and 807.00 since these are classi- 
fication provisions and plaintifl’s protests are directed solely to ap- 








70 CUSTOMS COURT 


praisement of the merchandise.’ The mere fact that items contained 
in TSUS, schedule 8, are referred to as “Special Classification Pro- 
visions” does not limit the provisions in schedule 8 to classification. 
Not all provisions of schedule 8 are directly concerned with the 
classification and rate of duty of imported merchandise. Items 806.20, 
806.30 and 807.00 supra, by the very nature of the language utilized 
therein, relate directly to valuation of merchandise claimed to be 
entitled to treatment as American goods returned. The crucial deter- 
mination which the court must make is whether the primary function 
served by the item numbers of schedule 8 in question is to set the 
rate of duty of the imported merchandise, or to define the method for 
ascertaining its dutiable value. If the latter function predominates, a 
protest against the customs official’s appraisement decision is suf- 
ficient to confer jurisdiction over the schedule 8 claim upon this court. 

Applying the preceding analysis to the facts in the case at bar, the 
court finds that item 807.00, by its terms, sets forth the procedure for 
ascertaining the dutiable value of imported goods containing Ameri- 
can-made components. Therefore, a protest against the customs 
official’s appraisement decision confers jurisdiction upon this court 
over the plaintiff’s item 807.00 claim. 

Item 807.00 does not attempt to establish the rate of duty for 
merchandise subject to its provisions. In the instant case the classifi- 
cation of the merchandise, which prescribes the rate of duty, is gov- 
erned by item 144.20 TSUS. Item 807.00 specifically sets forth the 


method for determining dutiable value by providing for the imposition 
of: 


A duty upon the full value of the imported article, less the cost or 
value of such products of the United States. [Emphasis added.] 


The applicability of item 807.00 supra to the instant case is further 


evidenced by headnote 3(b) of schedule 8, part 1, subpart B, which 
provides as follows: 


3. Articles assembled abroad with components produced in the 
United States——The following provisions apply only to item 
807.00: 


* * * * * * * 


(b) The duty on the imported article shall be at the rate which 
would apply to the imported article itself, as an entirety without 
constructwe separation of its components, in its condition as im- 
ported if it were not within the purview of this subpart. If the 


1 Under 28 U.S.C. § 2632(d), if the plaintiff contests solely the customs official’s decision in appraising the 
value of the imported articles, it may not thereafter raise questions dealing with the classification and rate 


of duty in its complaint, or at trial. £.g., C. L. Hutchins & Co., Inc., et al. v. United States, 67 Cust. Ct. 60, 
C.D. 4252, 331 F. Supp. 318 (1971). 
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imported article is subject to a specific or compound rate of duty, 
the total duties shall be reduced in such proportion as the cost or 
value of such products of the United States bears to the full value 
of the imported article. [Emphasis added.] 

In each of the three protests filed concerning the instant merchan- 
dise, the basis of the dispute was stated as follows: 

As to the appraised value of said merchandise, it is claimed 

that the proper dutiable value is the entered value without the 

addition of the value of the American made lids * * *, 
Though item 807.00 is not specifically mentioned, plaintiff’s claim 
is precisely the type which would be raised under this item. As such, 
the protest was sufficient to inform customs of the nature of the 
plaintiff’s item 807.00 claim. Chas. Kurz Oo. v. United States, 57 
Cust. Ct. 84, C.D. 2734 (1966). 

With respect to the plaintifi’s claim under item 800.00, it may 
be noted this item speaks in terms of entry free of duty, rather than 
of a reduction in dutiable value. It is unnecessary, however, for the 
court to resolve this question, for application of item 807.00 to the 
present case preempts reliance upon item 800.00. 

Prior to the enactment of TSUS in 1963, no express tariff provision 
existed for imports containing American components. Under para- 
graph 1615(a) of the Tariff Act of 1930, as amended, which was 
identical to item 800.00 in all respects here relevant, American 
components in foreign articles were accorded free entry if they could 
be “constructively segregated” from the overall article without 
injury to themselves or the article as a whole. C. J. Tower & Sons. v 
United States, 33 Cust. Ct. 14, C.D. 1628 (1954). See also United 
States Tariff Commission, Economic Factors Affecting the Use of 
Items 807.00 and 806.30 of the TSUS, Report to the President on 
Investigation No. 332-61, at pp. 15-20 (TC Publication 339, Sept. 
1970). 

In the United States Tariff Commission’s Tariff Classification 
Study of 1960, which accompanied the then proposed TSUS, the 
Commission criticized the constructive segregation doctrine as applied 
to foreign articles containing American components. The Commission 
stated: 


* * * (There is no logic to attributing the labor costs in- 
volved in assembly exclusively to foreign parts, nor is there 
any logic in holding that assembly operations do not advance 
or improve the component parts assembled therein. Such com- 
ponent parts reach their ultimate value only when they have been 
assembled into an article where they can in fact perform the 
function for which they were designed and made. 


Nia sali ka 
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The Bureau of Customs, in numerous rulings applying the 
principle of [C. J. Tower & Sons v. United States, supra] C.D. 
1628, has allowed free entry to American-made components 
assembled into foreign articles if, ‘under the theory of construc- 
tive segregation,” the components are “capable of being identi- 
fied and removed without injury” to themselves or to the articles 
into which they have been assembled. * * * 

Whether or not an American component can be separated from 
a foreign article “without injury” to either is an unrealistic and 
arbitrary condition upon which to predicate partial exemption 
from duty. 

* * * * * * * 


In the circumstances, item 807.00 continues the substance of 
the practice but not under the theory that there has been no 
advancement or improvement. On the contrary, the provision and 
its related headnote (headnote 3 to subpart B) logically assume 
that there has been an advancement or improvement, but limits 
the extent of the advancement or improvement to that which is 
brought about solely by the act of assembly. * * * [Tariff 
Classification Study, Schedule 8, at pp. 13-15 (1960).] 


The effect of item 807.00 has been ‘‘to solidify the demise of the 
‘constructive segregation’ doctrine” in cases such as the one presently 
before the court. United States v. Baylis Bros. Co., 59 CCPA 9, C.A.D. 
1026, 451 F.2d 643 (1971). Item 807.00 makes unnecessary the con- 
structive segregation of the American components contained in foreign 
merchandise, thus obviating the need to rely upon the fiction that 
these components were not advanced in value by means of assembly 
into the foreign article. 

Defendant further contends the subject merchandise is ineligible 
for a reduction in dutiable value because plaintiff failed to comply 
with the applicable regulations of the Secretary of the Treasury for 
American goods returned. These regulations were promulgated pur- 
suant to several express provisions of TSUS, notably general head- 
note 11, and headnote 1 to schedule 8, which provide: 


General Headnotes and Rules of Interpretation 
* * * * oa * * 


11. Issuance of Rules and Regulations. The Secretary of the 
Treasury is hereby authorized to issue rules and regulations 
governing the admission of articles under the provisions of the 
schedules. The allowance of an importer’s claim for classification, 
under any of the provisions of the schedules which provide for 
total or partial relief from duty or other import restrictions on 
the basis of facts which are not determinable from an examination 
of the article itself in its condition as imported, is dependent upon 
his complying with any rules or regulations which may be issued 
pursuant to this headnote. 
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Schedule 8 headnote: 


1. The provisions of this schedule are not subject to the rule 
of relative specificity in headnote 10(c) of the General Headnotes 
and Rules of Interpretation, and, except as provided in head- 
note 3 to part 1 of this schedule, any article which is described 
in any provision in this schedule is classifiable in said provision 
if the conditions and requirements thereof and of any applicable 
regulations are met. 


Plaintiff does not contend that a physical examination of the sub- 
ject merchandise should have indicated to the customs officials that 
the caps or lids were American made. Therefore, in order to procure 
free entiy for the caps, it was incumbent upon the plaintiff to comply 
with all applicable regulations or establish that compliance has been 
waived or is impossible. See, e.g. Maple Leaf Petroleum, Ltd. v. United 
States, 25 CCPA 5, T.D. 48976 (1937). 

Both parties apparently agree that the relevant regulations in 
effect at the time of the instant importations were found in 19 C.F.R 
§10.1(a) (1971). This section provided in pertinent part: 


ARTICLES EXPoRTED AND RETURNED 


§ 10.1 Domestic products; requirements on entry. 

(a) Except as otherwise provided for in this section or in § 10.2, 
the following documents shall be filed in connection with the 
entry of articles claimed to be free of duty under schedule 8, 
part 1, Tariff Schedules of the United States: 

(1) A declaration by the foreign shipper in substantially the 
following form, if the value of the returned articles exceeds $500: 
* * * * * * * 

(2) A declaration of the owner, importer, consignee, or agent 
on customs Form 3311. 

(3) A certificate, customs Form 4467, of the collector of customs 
at the port from which the merchandise was exported * * *. 
[Emphasis added.] 


This court is of the opinion, however, that the Secretary of the 
Treasury has ‘“‘otherwise provided.” A thorough review of 19 C.F.R. 
§ 10.1 (1971) indicates that § 10.1(g), and not § 10.1(a), is the regula- 
tion with which the plaintiff had to comply in order to qualify for 
partially free entry under item 807.00. Section 10.1(g) provides as 
follows: 

ArtIcLes Exportep AND RetTuRNED 
§ 10.1 Domestic products; requirements on entry. 


* * * * *” * * 


(g) The following documents shall be filed in connection with 
the entry of articles claimed to be partially exempted from duty 
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under item 807.00, Tariff Schedules of the United States, as 
amended: 


(1) A declaration by the person who performed the assembling 
operations abroad, in substantially the following form: 
bl ealt ______, declare to the best of my knowledge 
mec mene GG i is were assembled in 
whole or in part from components, as listed and described below, 
which were produced in the United States. 


List and description of components: 


Marks or identifica Description of 
tion numbers component Quantity 


Unit value at time and 
place of export from Port and date of export from 
United States United States 





Description of operations performed abroad on the USS. 
components including assembling and all other operations. 











(Date) (Signature) 
(Capacity) 
(Address) 

(2) An endorsement of the owner, importer, consignee, or 
agent, in substantially the following form: 

I declare to the best of my knowledge and belief that the 
(above) (attached) declaration of _ __ is cor- 
rect in every respect. 

(Date) (Signature) 
(Capacity) 
(Address) 
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(3) If the customs officer concerned is reasonably satisfied be- 
cause of the nature of the articles or production of other evidence, 
for example, pertinent business records or copies of shipper’s ex- 
port declarations, that the components are products assembled in 
such circumstances as to meet the requirements of item 807.00, he 
may waive the document provided for in subparagraphs (1) and 
(2) of this paragraph. 


Prior to January 17, 1968, the parties’ reliance upon section 10.1(a) 
of the regulations would have been appropriate, since the general 
requirements of this regulation were applied to all claims for free 
entry under part 1 of schedule 8, including item 807.00, until this 
date. However, on January 17, 1968, the Secretary of the Treasury 
promulgated regulation 10.1(g) to specifically set forth the docu- 
mentary proof required for entry under item 807.00. 2 Cust. Bull. 53, 
T.D. 68-26, 33 FR 567 (1968). Substantiation of this position is 
contained in the United States Tariff Commission report entitled 
“Economic Factors Affecting the Use of Items 807.00 and 806.30 
of the TSUS” supra, wherein the following comment was made: 

After the implementation of the TSUS in 1963, no specific 
regulations were issued with respect to the administration of the 
provisions of item 807.00. Rather, customs officers were infor- 
mally advised to adapt section 10. 1 of the Customs Regulation 
relating to American goods returned without advancement in 
value. It was not until January 1968 that subsection (g) was 
added to section 10.1, specifically providing for the documentary 
proof to be filed in connection with the entry of articles con- 
taining U.S. fabricated components claimed to be exempt from 
duty under item 807.00. ? 

Plaintiff has not attempted to satisfy the document requirements 
of section 10.1(g). Compliance with the requirements was not waived 
by customs officials. Since compliance with all applicable regulations 
is mandatory, and an absolute precondition to recovery in this court, 
plaintiff’s failure to satisfy section 10.1(g) bars its claim under item 
807.00. Maple Leaf Petroleum, Lid. v. United States, supra; Mine 
Safety Appliances Company v. United States, 36 Cust. Ct. 277, C.D. 
1786 (1956). 

Even if the court were to consider that compliance with section 
10.1(a) of the regulations might constitute substantial compliance 
with section 10.1(g), I find such a position, especially with respect to 
the instant plaintiff, to be without merit. 


2 This court’s conclusion that 19 C.F.R. §10.1(g) (1971) is the regulation applicable to requests for item— 
807.00 treatment is further confirmed by developments in the customs regulations subsequent to the date 
of the instant importations. Compare 19 C.F.R. §10.1 (1976) with 19 C.F.R. §§$ 10.11-10.24 (1976). 
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The necessary documents under section 10.1(a), while containing 
much information which would be relevant under section 10.1(g), 
nowhere require a declaration of the person performing the assembly 
operations involving the American components describing the actual 
work done. This description enables the customs official to determine 
whether the terms of item 807.00 have been satisfied. It is the central, 
most important requirement contained in section 10.1(g). Since such 
a declaration is unnecessary under section 10.1(a) of the regulations, 
compliance with said section would not constitute substantial satis- 
faction of section 10.1(g). 

Assuming arguendo that compliance with section 10.1(a) would 
suffice, the record clearly indicates plaintiff has not substantially 
complied with this section. None of the documents required by section 
10.1(a) were filed either at the entry or the liquidation of the subject 
merchandise. Plaintifl’s initial attempt at compliance occured when its 
counsel offered two sets of the documents, the shipper’s declarations 
and customs 3311 forms, into evidence at the trial of this case.’ It is 
urged by plaintiff that this constituted timely compliance with section 
10.1(a) by virtue of the provisions of section 10.112 of the regula- 
tions, 19 C.F.R. §10.112 (1971), which provides: 


§10.112 Filing free entry documents after entry. 


Whenever a document, form, or statement required by regula- 
tions in this part to be filed in connection with the entry is not 
filed at the time of the entry or within the period for which a 
bond was filed for its production but failure to file it was not due 
to willful negligence or fraudulent intent, such document, form, 
or statement may be filed at any time prior to liquidation of the 
entry or, if the entry was liquidated, before the liquidation 
becomes final. 


It is apparent that plaintiff misconceives the thrust of regulation 
10.112 since it contends defendant has not demonstrated that the 
five-year delay in filing the two sets of documents was due to willful 
negligence or fraudulent intent and, therefore, submission at the trial 
was timely. Effective late filing of entry documents under this regu- 
lation is a privilege to which an importer becomes entitled only when 
the importer affirmatively established its failure to file in a timely man- 
ner was not due to willful negligence or fraudulent intent. F. W. 
Myers & Co., Inc. v. United States, 72 Cust. Ct. 133, C.D. 4515, 374 
F. Supp. 1395 (1974); F. W. Myers & Co., Inc. v. United States, 

3 The plaintiff produced no certificates of exportation whatsoever. See 19 C.F.R. §10.1(a) (3) (1971). The 
plaintiff contends that it was relieved of the responsibility of filing these documents by virtue of the doctrine 
of impossibility. See, e.g., United States v. Coastwise Steamship & Barge Co., 9 Ct. Cust. Appls. 216, T.D. 


38047 (1919); Nanco, Incorporated v. United States, 40 Cust. Ct. 366, C.D. 2007 (1958). In light of the disposition 
of this case, it is unnecessary to address this contention. 


CUSTOMS COURT 77 


70 Cust. Ct. 202, C.D. 4431, 360 F. Supp. 429 (1973), appeal dismissed, 
61 CCPA 121 (1973); FE. Dillingham, Inc. v. United States, 67 Cust. 
Ct. 226, C.D. 4278 (1971), modified, 60 CCPA 39, C.A.D. 1078, 470 
F.2d 629 (1972). The burden of proof is on plaintiff, not the defendant. 

Plaintiff’s evidence was insufficient in this regard. None of the three 
witnesses who testified for plaintiff alluded to the fact that the docu- 
ments were first proffered at trial, at least five years after the importa- 
tions occurred. There was no evidence offered to explain the long delay. 
Under these circumstances, plaintiff may not take advantage of the 
late-filing privilege contained in regulation 10.112. Consequently, 
plaintiff has not complied with section 10.1(a) or 10.1(g) of the regu- 
lations. Based upon the record as made, plaintifl’s claims under items 
800.00 and 807.00 must, therefore, be dismissed. 

The next issue for consideration is whether the dutiable value of 
the merchandise should be reduced by the value of certain supervision 
costs amounting to $0.05 per case of packed mushrooms. Plaintiff 
maintains these costs were incurred during “quality assurance” 
inspections of the merchandise after it had been completely manu- 
factured by the Taiwanese packers and immediately prior to its actual 
shipment to the United States. Quality assurance, argues the plaintiff, 
is distinguishable from “quality control,” which occurs during the 
manufacturing process, and is admittedly dutiable as a part of export 
value. 

Defendant’s main response to this contention is that the 
“separability rule’ * precludes a reduction in the dutiable value 
of the merchandise. This court finds it unnecessary to consider the 
issue of separability as plaintiff has failed to establish that its super- 
vision costs were incurred solely as an incident to a post-manufacture 
inspection of the merchandise. 

Testifying for the plaintiff with respect to the invoiced supervision 
costs was Marshall Evans, presently the plaintiff’s coordinator of 
international production, and from October 1969 until October 
1970 the manager of plaintiff’s Far East operations. Mr. Evans 
testified that ‘[s]upervision cost is an estimated cost of the operation 
[of Green Giant] in Taiwan * * *.” (R. 68.) In commenting upon 
the nature of that operation, the witnesss explained: 


4 Our appellate court in United States v. H. M. Young Associates, 62 CCPA 20, 23, C.A.D. 1138, 505 F. 2d 
721, 724 (1974) restated the separability rule in appraisement cases as follows: 

If ex-factory prices and other charges are separately stated on the invoices and the appraiser’s finding 
of value is expressed in terms of the invoice unit prices, plus the questioned charges, the appraisement 
is deemed to be separable. * * * Under the rule * * * a party to a reappraisement proceeding may 
challenge one or more of the elements entering into an appraisement, while relying upon the presumption 
of correctness of the appraiser’s return as to all other elements, whenever the challenged items do not 
disturb the effect of the remainder of the appraisement. * * * 
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We maintain a Taipei office with a manager of Far East opera- 
tions, with a manager and with a secretary. And we also maintain 
a quality control laboratory from which our assistants work for 
the specific work done at the plants. [R.69.] 


Though Mr. Evans admitted the invoiced supervision costs were 
“estimated,” he maintained they were for plaintiff’s final inspection 
after manufacture was complete, and immediately before shipment. 
Mr. Evans’ earlier testimony, however, clearly indicates plaintiff’s 
inspection and other activities encompassed the entire manufacturing 
process. At one point, he stated: 


* * * one of the aspects in which we must operate is quality 
control. And we have specifications that have to be met. And 
we have our own people over there who do the inspecting during 
processing and after processing. * * * [R.33, emphasis supplied.] 


During Evans’ cross-examination, the following colloquy occurred 


(R.50): 


Q. You mentioned that you have representatives going to the 
factories of the various packers?—A. Yes. 

Q. How many times in a year did they go to these factories?— 
A. Well, two representatives rotated between ten factories. 

Q. You didn’t answer my question. Let’s take number one. 
How many times a year did they go to these ten factories?— 
A. A year or during the pack? 

Q. Would you explain the difference? What do you mean by 
“during the pack”?—A. During the pack these people were con- 
tinually, long days going to the ten different factories. [Emphasis 
supplied.] 


Q. What do you mean by during the pack?—A. About Decem- 
ber ist until April, until the month of April. 


Q. That’s when they ® were actually, physically packing the 
mushrooms?—A. Yes. 


This testimony establishes plaintiff’s operation in Taiwan included 
significant “quality control’ activity in addition to a final preship- 
ment inspection. Plaintiff’s employees or agents were present in the 
packing factories during the actual ‘manufacture’ of the finished 
product in order to render technical assistance and other advice 
and control. 

In International Fashions v. United States, 64 CCPA —, —, C.A.D. 
1180, 545 F.2d 138, 140 (1976), our appellate court held the costs of 
an inspection service which permeates the entire manufacturing proc- 
ess are dutiable as part of export value. 


5 It is clear from the context in which it was used that the pronoun “they”’ in this sentence refers to the 
Taiwanese packers, and not to plaintiff’s representatives at the factories. 
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Plaintiff having failed to demonstrate which portion of its invoiced 
supervision costs was attributable to its final inspection, as opposed 
to inspection and control during the manufacturing process, has not 
sustained its burden of proof. The presumptively correct appraise- 
ments of the customs officials must therefore be sustained. 

Judgment will be entered accordingly. 


(C.D. 4716) 
Corning Grass Works v. Unitep States 
Ampul inspection machines 


Amput Inspection Macutnes—Macuines Not SpectaLtuy PRovIDED 
For (Item 678.50, TSUS) 


Ampul inspection machines are properly dutiable under the 
provision in item 678.50, TSUS, for machines not specially 
provided for, as claimed by plaintiff, rather than under the pro- 
vision in item 710.90, TSUS, for ‘Other’ optical measuring or 
checking instruments and appliances, as classified by the Govern- 
ment. Amaco, Inc. v. United States, 74 Cust. Ct. 272, C.D. 4602 
(1975); and Bruce Duncan Co., Inc., a/e Stallkat of America, 
Ine. v. United States, 67 Cust. Ct. 430, C.D. 4312 (1971), dis- 
tinguished. 


Doctrine oF Srare Decisis—INAapPLicABLE WHERE New Issue 
RaAIsED 


Fundamentally, a decision in a prior case involving the same 
merchandise and issue is ordinarily stare decisis of the succeeding 
case. Manca, Inc. v. United States, 47 CCPA 103, C.A.D. 738 
(1960); United States v. Dodge & Olcott, Inc., 47 CCPA 100, 
C.A.D. 737 (1960); B. Azelrod & Co v. United States, 70 Cust. 
Ct. 117, C.D. 4417 (1973). However, the doctrine of stare decisis 
is inapplicable where, as in the present case, a new issue is raised. 
Neumann-Endler, Ine. v. United States, 27 CCPA 53, C.A.D. 61 
(1939); Rico Import Co. v. United States, 65 Cust. Ct. 554, 
C.D. 4138 (1970). 


Statutory Construction—Doctrine or Eyuspem GENERIS 


The doctrine of ejusdem generis is ordinarily applied to limit 
provisions in which general words follow a specific enumeration 
of articles. United States v. Ampex Corp., 59 CCPA 134, 137, C.A.D. 
1054, 460 F. 2d 1086, 1087 (1972). In determining whether a 
particular article is included within the general words of the 
statute, ‘the courts have looked to the enumerated articles to 
ascertain the characteristics which they possess in common”’. 
Kotake Co., Ltd. et al. v. United States, 58 Cust. Ct. 196, 199, 
C.D. 2934, 266 F. Supp. 385, 387-88 (1967). 
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Statutory ConstrRucTION—READING Provisions ToGETHER 


Inferior headings or item numbers appearing below a superior 
heading must be construed with reference to each other, and with 
reference to the superior heading—viz., construed as a whole. 
Hence, the scope of the merchandise embraced by item 710.90, 
TSUS, is ascertainable only with reference to the preceding 
inferior headings (items 710.86 and 710.88) and the superior 
heading. 


“OTHER” Oprican Mrasurine or Cueckine Instruments (ITEM 
710.90, TSUS)—Leaisuative History—Fyuspem GENeERIS 


The legislative history of items 710.86 through 710.90, TSUS, and 
the doctrine of ejusdem generis establish that the optical measuring 
or checking instruments and appliances embraced by item 710.90 
must either measure or check for the correctness of measure. Accord- 
ingly, ampul inspection machines which are used by pharmaceutical 
manufacturers to inspect containers for the presence of particulate 
matter, missing labels and “‘chars’’, but do not measure or check for 
the correctness of measure, are not within the scope of the residual 
provision for ‘Other’ optical measuring or checking instruments 
and appliances in item 710.90, TSUS. 





BurDEN oF Proor—GovERNMENT’sS CLASSIFICATION ERRONEOUS 


It is fundamental that notwithstanding the Government’s class- 
ification has been shown to be erroneous, plaintiff had the burden of 
establishing the correct classification. See Sturm, A Manual of 
Customs Law (1974), p.383. 


Court No. 75-8-02008 
Port of New York 
{Judgment for plaintiff.] 
(Decided October 4, 1977) 


Murray Sklaroff for the plaintiff. 


Barbara Allen Babcock. Assistant Attorney General (John J. Mahon, trial 
attorney), for the defendant. 


Newman, Judge: This action concerns the proper tariff classifica- 
tion for certain “Rota” ampul inspection machines imported from 
West Germany and entered at the port of New York in December 
1973 and June 1974. The machines in question are used by pharmaceut- 
ical manufacturers to inspect sealed glass containers (ampuls or vials) 
filled with injectable drugs. 

The Rota machines were classified by the regional commissioner of 
customs as ‘Optical measuring or checking instruments and appliances 
not provided for elsewhere in subpart C, D, or F of this part [part 2, 
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schedule 7], and parts thereof: * * * Other’’, under item 710.90, TSUS, 
as modified by T.D. 68-9, and assessed with duty in liquidation at the 
rate of 25 per centum ad valorem. 

Plaintiff asserts that the Government’s classification is erroneous, 
and advances four alternative claims: 

(1) Item 678.50, TSUS, as modified, supra, providing for ‘“Machines 
not specially provided for’, at the rate of 5 per centum ad valorem; 

(2) Item 662.20, TSUS, as modified, supra, providing for parts of 
‘machinery for filling, closing, sealing, capsuling, or labelling bottles, 
cans, boxes, bags, or other containers’’, at the rate of 5.5 per centum 
ad valorem; 

(3) Item 708.85, TSUS, as modified, supra, covering “Hand magni- 
fiers, magnifying glasses * * * and similar articles’, at the rate of 
12.5 per centum ad valorem; and 

(4) Item 708.91, TSUS, as modified, supra, covering frames and 
mountings for the articles provided for in item 708.85, at the rate of 
15 per centum ad valorem. 

I have concluded that the merchandise was erroneously classi- 
fied by the customs officials under item 710.90, TSUS, and plaintiff’s 
claim under item 678.50, TSUS, should be sustained. 


Tue STATUTE 


The pertinent provisions of the TSUS read as follows: 
Tariff Schedules of the United States: 


ScHEDULE 6. — MEerats AND MeErAt PrRoptcts 
* * * * * * * 


Part 4. —- MACHINERY AND MECHANICAL EQUIPMENT 
* * * * * * . 


Subpart A.- Boilers, Non-Electric Motors and Engines and Other 
General-Purpose Machinery 
* * * * * * * 


Machinery for cleaning or drying bottles 
or other containers; machinery for fill- 
ing, closing, sealing, capsuling, or label- 
ling bottles, cans, boxes, bags, or other 
containers; * * * all the foregoing and 
parts thereof: 


* * * * * * * 
662.20 a a aa 5.5% ad val. 
* * * * * * * 
Subpart H.—Other Machines 
* * * * * a * 
678.50 Machines not specially provided for, and 
OE sane ecttekon ds daw awkax 5% ad val, 


* * * * * * * 
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ScHEDULE 7.-SpecirieD Propvucts; 
MISCELLANEOUS AND 


NONENUMERATED 
Propvucts 
oe * * * * 


Part 2.—Oprticat Goons; ScIENTIFIC 
AND PROFESSIONAL INSTRU- 
MENTS; WatcHESs, CLOcks, 
Anp Timtne Devicses; Puo- 
TOGRAPHIC Goops; MorTIoNn 
Pictures; REcORDINGS AND 
RecorpiInG MEDIA 

Part 2 headnotes: 


ok * + * * * * 
3. The term “optical instruments”’, as 


, 


used in this part, embraces only instru- 
ments which incorporate one or more op- 
tical elements, but does not include any 
instrument in which the incorporated op- 
tical element or elements are solely for 
viewing a scale or for some other subsid- 
iary purpose. 

* * *K * * * * 


Subpart A.- Optical Elements, Specta- 
cles, Microscopes, and Tel- 
escopes, Optical Goods Not 
Elsewhere Provided For 

* * a * * * * 

Optical appliances and instruments not 

provided for elsewhere in part 2 of this 
schedule; frames and mountings for 
such articles, and parts of such frames 
and mountings: 
708.85 Hand magnifiers, magnifying glasses, 
loupes, ‘thread counters and similar 
ES Sia akan cease caucus 12.5% ad val. 


* * * * * * * 





7d . 
Frames and mountings and parts 
thereof: 


* * * * * * * 


708.91 For articles provided for in item 
Pe 22. snare aweee 15% ad val. 

* cd * * * * * 

Subpart C. - Surveying, Navigational Me- 

teorological, Dri awing, and 

Mathematical Calculating In- 

struments; Measuring and 

Checking Instruments Not 

Specially Provided For 
* Ea * * * * Ea 
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Optical measuring or checking instru- 
ments and appliances not provided for 
elsewhere in subpart C, D, or F of this 
part, and parts thereof: 
710.86 Profile projectors and parts thereof.. * * * 
710.88 Comparator benches, measuring 
benches, and micrometric reading 
apparatus, all the foregoing and 
arts thereof 799 


710.90 Other- _..-- Se a ag cade 25% ad val. 


Tue Recorp ! 


The subject importations, ‘“Rota’’ inspection machines, are used 
by pharmaceutical manufacturers for the inspection of filled and sealed 
ampuls containing injectable drugs. Such ampuls are inspected for 
the purpose of detecting any contamination by visible foreign par- 
ticulate matter (lint, insect parts, glass particles, etc.), chars (dis- 
coloration of the drug caused by exposure to excessive heat during the 
sealing of the ampul) and missing labels. 

Pharmaceutical manufacturers most commonly inspect filled and 
sealed ampuls manually. In such manual method, the inspector holds 
several ampuls in her hand, shakes them to get the contents in motion, 
and then holds the containers up against a suitable background under 
appropriate lighting. The inspector looks for foreign matter, presence 
of a leak (as indicated by a dye) and “she may be checking the 
printing” (R.24). 

Several different machines are available that mechanize the in- 
spection process, ‘‘and they serve primarily to hasten it” (R. 24). The 
Rota machines, while accomplishing the same end result as a simple 
manual inspection, mechanize the inspection process, thereby in- 
creasing the efficiency and productivity of the inspector. Hence, the 
Rota machines mechanically convey ampuls or similar containers into 
the inspector’s field of vision, at which point they are held there by 
vacuum chucks and rotated rapidly in order to set the contents in 
motion. After a brief high speed rotation the motion is stopped, and 
the contents of the ampul continue swirling around while the operator 
inspects the ampuls. The purpose of spinning the containers is to 
make any particulate matter mobile, and thus more readily visible. 





1 The record comprises the oral testimony of one witness for plaintiff and two witnesses for defendant. 
Plaintiff’s witness was David 8. Berg, plant manager of the Hodes-Lange plant of Corning Glass Works, 
North Bergen, New Jersey. Hodes-Lange is‘the North American agent for the Rota Company, the West 
German manufacturer of the imported machines. Defendant’s witnesses were: Eugene E. Lakso, president 
of the Lakso Company, Leominster, Massachusetts; and Eugene J. Kovary, senior supervisor of phar- 
maceutical engineering for Hoffman La Roche, Inc., Nutley, New Jersey. The record also includes various 
exhibits offered by the parties, and the official papers which were offered by plaintiff. 
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If an ampul appears defective, the operator may reject it by depressing 
a button activating a jet of compressed air that blows the defective 
ampul off the stage. Ampuls that pass inspection are accumulated in a 
chute at the discharge end of the machine, so that they can be scooped 
back into a magazine or tray similar to the one in which they were 
placed originally for conveyance to the operator. The Rota machine 
has the capacity to handle 3,000 containers per hour, and counts the 
pieces inspected. 

The Rota machine per se does not inspect ampuls or containers, 
but merely aids in the inspection process, which is accomplished by 
human vision.? To aid the inspector’s vision, the Rota incorporates a 
magnifying lens having approximately a 200 percent magnification,’ 
through which the ampuls are viewed on an illuminated stage with vari- 
ous backgrounds.* The purpose of the magnifying lens was explained 
by plaintiff’s witness, as follows (R. 30): 

* * * [We view these [Rota] machines primarily as pacing 
devices—as machines which mechanize the inspection function 
and pace it. To do that takes quite a bit of mechanism, and the 
inspector’s head is located about 22 to 24 inches away from the 
point where the containers are on the stage. From that distance, 
without the lens, you would not be able to see the detail necessary 
to do the job. So, the lens is introduced to make the containers 


appear about the way they would appear if you were looking at 
them close up in your hand. 


Consequently, the lens serves to magnify the ampul under inspection 
so that it appears to be the same size as though the inspector were able 
to view the container at the normal reading distance of ten inches, 
which is not possible with the Rota machine (R. 33-34). Additionally, 
the viewing area of the Rota machine is hooded to shield out extraneous 
light and to avoid distraction to the inspector. 

In order to properly perform its ampul inspection purpose, the Rota’s 
conveying, spinning and rejection functions are all essential, as is the 
magnifying lens feature. 

The Rota machines are limited in their purpose to aid inspection. 
They do not fill or seal ampuls, and are not required for any other 
machine’s operation. Plaintiff does not advertise or otherwise repre- 
sent that the Rota is part of any other machine, or part of any inte- 


2 Ampul inspection can be accomplished without human vision by a completely electronic machine (like 
the “Autoscan’”’ produced by the Lakso Company—see defendant’s exhibit B), that utilizes a combination 
of light and a television camera (R. 87-88). 

3 A 300 percent magnifying lens was also included in the importations as an accessory to be used in lieu of 
the 200 percent lens (R. 35-36). However, the 300 percent magnifying lens was.discarded in use because it 
caused too much distortion, (R. 40). 

4 Additionally, the Rota machine “has the capability of introducing a polarizing screen in between the 
containers and the inspector, so that the inspector is viewing the containers in polarized light * * *” ( R. 55). 
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grated or coordinated system of filling or sealing “‘machinery’’. Filling 
and sealing of ampuls in pharmaceutical plants are performed in 
areas known as “sterile” or ‘clean rooms”, in which no other ma- 
chinery is present. After filling and sealing, ampuls are sterilized 
and dye-tested for defects in autoclaves. After autoclaving, the 
ampuls may remain stored for various periods of time before 
inspection. 

None of the witnesses considered that the Rota machines were 
similar to hand-held magnifying glasses or frames or mountings for 
magnifying glasses (R. 77-78, 99, 124). 


OPINION 


At the outset, it is to be observed that in Amaco, Inc. v. United 
States, 74 Cust. Ct. 172, C.D. 4602 (1975), a “Strunck” ampul 
inspection unit, functionally similar to the Rota machines involved 
herein (R. 97, 98, 119), was before the court. The Strunck unit was 
classified by the customs officials under item 710.90, TSUS, and was 
claimed by plaintiff to be properly classifiable under item 678.50, 
TSUS. Plaintiff conceded that the inspection performed by the Strunck 
unit is a “checking” function, and the sole issue joined and briefed 
by the parties was whether the machine was an “optical instrument’’. 
Noting plaintiff’s concession, and relying upon the statutory defini- 
tion of “optical instrument” in headnote 3 of part 2, schedule 7, 
TSUS, the court held that the Strunck ampul inspection unit was 
properly classified by the Government under item 710.90. 

In addition to noting plaintiff’s concession in Amaco concerning 
the ‘‘checking”’ function of the Strunck unit, the court cited Bruce 
Duncan Co., Inc., a/e Staalkat of America, Inc. v. United States, 67 
Cust. Ct. 430, C.D. 4312 (1971). There, the court held that the 
“candling” or grading function performed by an egg handling machine, 
which function involved an internal inspection of eggs under a light 
source for the purpose of detecting discoloration and other imper- 
fections, constituted “checking” within the purview of the superior 
heading to items 710.60 through 710.80, TSUS, covering inter alia 
“non-optical measuring or checking instruments, apparatus, and 
rhachines not specially provided for’. 

Defendant contends that Amaco is stare decisis in the present case. 
Fundamentally, of course, a decision in a prior case involving the 
same merchandise and the same issue is ordinarily stare decisis of 
the succeeding case. Manca, Inc. v. United States, 47 CCPA 103, 
C.A.D. 738 (1960); United States v. Dodge & Olcott, Inc., 47 CCPA 
100, C.A.D. 737 (1969); B. Azelrod & Co. v. United States, 70 Cust. 
Ct. 117, C.D. 4417 (1973). 
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Plaintiff, however, correctly insists that Amaco is not dispositive 
here, since unlike the prior case, plaintiff—relying upon the doctrine 
of ejusdem generis—does not concede, but rather disputes, that the 
Rota inspection machines perform a “checking” function within 
the meaning of that term in the statute. Significantly, there is no 
indication in either the Amaco or Bruce Duncan decision that the 
legislative history of items 710.86 through 710.90, TSUS, or the rule 
of ejusdem generis—urged by plaintiff here—was submitted to, or 
considered by the court in connection with construing the term 
“checking’’. It will bear repetition to state, again, that the sole issue 
joined and briefed by the parties in Amaco was whether the Strunck 
machine was an ‘‘optical instrument”. And indeed, in Bruce Duncan 
the provisions of items 710.86 through 710.90 were not involved in 
that case, but rather the superior heading to items 710.60 through 
710.80. 

Plainly, the doctrine of stare decisis is inapplicable where, as in 
the present case, a new issue is raised. Neumann-Endler, Inc. v. United 
States, 27 CCPA 53, C.A.D. 61 (1939) ; Rico Import Co. v. United States, 
65 Cust. Ct. 554, C.D. 4138, 320 F. Supp. 989 (1970), aff'd, 60 CCPA 
15, C.A.D. 1075, 469 F.2d 699 (1972). 

Judge Re (now Chief Judge of this Court), in an address delivered 
at a Seminar for Federal Appellate Judges, entitled Stare Decisis and 
the Judicial Process, published in 22 The Catholic Lawyer 38 (1976), 
cited Black’s Law of Judicial Precedents. Judge Re stressed that 
Black “highlighted the importance of the issues presented in the prior 
case’’, and went on to quote from Black (at 39-40): 


A decision is not authority as to any questions of law which 
were not raised or presented to the court, and were not considered 
and decided by it, even though they were logically present in the 
case and might have been argued, and even though such ques- 
tions, if considered by the court, would have caused a different 
judgment to be given. 

Inasmuch as the present case involves a controversy concerning 
the term “checking” and the applicability thereto of ejusdem generis, 
which issue was not before the court in Amaco, I am clear that the 
prior case is not dispositive by virtue of the stare decisis doctrine. 
Moreover, since the term “checking” has several possible interpre- 
tations,® the intent of Congress as it may be gleaned from the legis- 
lative history is appropriate for consideration. 

Before addressing the applicability of the ejusdem generis doctrine 
to the construction of the term ‘‘checking’’, we shall consider the 
legislative history of items 710.86 through 710.90, TSUS. 


5 See Webster’s Third New International Dictionary (Unabridged), 1966, p. 381. 
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In the Tariff Classification Study Explanatory and Background 
Materials (November 15, 1960), Schedule 7, page 150, the drafters 
of the tariff schedules set forth the intended scope of items 710.86 
through 710.90, TSUS: ® 


Item 710.86 through 710.90—The third superior heading in 
this subpart would provide for ‘optical measuring or checking 
instruments and appliances not provided for elsewhere in sub- 
part C, D, or F of this part’. These three items (which were 
included in subpart D of this part in the draft published for 
public hearings) embrace a number of optical instruments used 
for measuring and checking materials and products, in labora- 
tories, machine shops, inspection stations and the like. Such 
instruments would include profile projectors used for checking 
the shape and dimensions of machined articles, optical compara- 
tors, comparator and measuring benches, interferometers, optical 
surface testers, alignment telescopes, micrometric reading ap- 
paratus and similar instruments. The instruments included in 
these categories all incorporate optical devices of various types, 
but instruments whose only optical element consists of a magnify- 
ing device for reading scales or for carrying out adjustments 
= mr included (see headnote 3 of this part). * * * [Emphasis 
added.] 


Similarly, the Summaries of Trade and Tariff Information (1970), 
Schedule 7, Vol. 2, p. 155, describe the merchandise covered by items 
710.86 through 710.90, TSUS, as follows: ’ 


Description and uses 


The optical instruments discussed herein are used for measur- 
ing and checking materials and products in laboratories, machine 
shops, and inspection stations, and for similar technical require- 
ments. 

Item 710.86 includes: (1) profile projectors, used for checking 
the shape and dimensions of a wide variety of objects (pieces cut 
to shape, gears and pinions for small-sized mechanisms, screws, 
screw-taps, chasers, etc.) or for examining surfaces; and (2) opti- 
cal or graduated scale comparators, for checking the dimensions 
¢ a rk being manufactured against a standard piece; and parts 
thereof. 





6 This study was submitted by the Tariff Commission to Congress prior to the effective date of the TSUS, 
and is regarded by the courts as an authoritative source for determining legislative intent. See, e.g.: Certified 
Blood Donor Services, Inc. v. United States, 62 CCPA 66, C.A.D. 1147, 511 F. 2d 572 (1975); Kurt S. Adler, 
Inc. v. United States, 61 CCPA 68, C.A.D. 1122, 496 F, 2d 1220 (1974); Albert E. Price, Inc. v. United States, 
60 CCPA 127, C.A.D. 1095, 476 F.2d 1354 (1973); Wayne Withrow Conrac Division v. United States, 60 CCPA 
144, C.A.D. 1101, 477 F.2d 1393 (1973); Rifkin Textiles Corp. v. United States, 54 CCPA 138, C.A.D. 925 
(1967), cert. denied, 389 U.S. 931 (1967). 

7 The Summaries of Trade and Tariff Information have been referred to by our appellate court as an aid in 
determining the scope of tariff provisions. See, e.g., American Bristle & Hair Drawing Co., Keer Maurer & 
Co. v. United States, 59 CCPA 104, 108, C.A.D. 1048, 458 F. 2d 524, 527 (1972); Tanross Supply Co., Inc. v. 
United States, 58 CCPA 26, 31, C.A.D. 1000, 433 F. 2d 1332, 1336 (1970). See also Lyons Export & Import Inc. 
v. United States, 59 CCPA 142, 144, C.A.D. 1056, 461 F. 2d 830, 831 (1972); Ozford International Corporation v. 
United States, 75 Cust. Ct. 58, 66-67, C.D. 4608 (1975). 
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Item 710.88 includes: (1) comparator benches for checking 
elongation, lengths, surfaces, etc., (2) measuring benches for large 
parts, thread gauges, gear cutters, threaded shafts for lathes, cross 
members, etc., and (3) micrometer reading apparatus for checking 
movement of tables of machine tools; and similar instruments, 
and parts thereof. 

Item 710.90 includes: (1) optical surface testers for gauging 
the condition of surfaces by means of a combination of a prism 
and a lens, (2) alignment telescopes for checking straightness of 
benches and machine slides and measuring metallic constructions, 
(3) optical goniometers or angle gauges for checking sharpening 
angles of teeth or blades during sharpening; and (4) other optical 
measuring or checking instruments, and parts thereof. 

See also the Explanatory Notes to the Brussels Nomenclature, Vol. III, 
Section XVIII, Heading 90.16, which describe the optical measuring 
and checking instruments mentioned in the Tariff Classification Study. 

As may be seen above, the Tariff Classification Study enumerates 
specific optical measuring and checking instruments intended to be 
covered by items 710.86 through 710.90, and further states that 
“similar instruments” are also included. As shown by the Summaries 
of Trade and Tariff Information and Explanatory Notes to the Brussels 
Nomenclature, the articles specifically enumerated above in the 
Tariff Classification Study are all used for either measuring or checking 
the correctness of some form of measurement. Consequently, the 
similar instruments mentioned must have one or both of these uses. 
Admittedly, the Rota machines are used to ‘“‘check” ampuls for the 
presence of particulate matter, “chars” and missing labels, and not 
for the correctness of any form of measurement. Hence, I conclude 
that the Rota machines are not one of the “similar instruments” 
which Congress intended should fall within the purview of item 
710.90, TSUS. 

Turning now to the issue of ejusdem generis, our Appellate Court 
has observed that ‘the rule is ordinarily applied to limit provisions 
in which general words follow a specific enumeration of articles’. 
[Emphasis added.] United States v. Ampex Corp., 59 CCPA 134, 
137, C.A.D. 1054, 460 F. 2d 1086, 1087 (1972). Parenthetically and 
interestingly, a forerunner resembling the ejusdem generis doctrine 
is enunciated in the Sifra and the Commentary on Leviticus as one 
of the thirteen exegetical principles of logic by which The Law is 
expounded and interpreted by the sages.® 


8 See Hertz, Daily Prayer Book With Commentary (Bloch Publishing Co., rev. ed. 1948), p. 43; and Birn- 
baum, High Holyday Prayer Book (Hebrew Publishing Co., 1951), pp. 84-88; 
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Relying heavily upon the rule of eyusdem generis, plaintiff argues 
that the articles named in items 710.86 and 710.88, TSUS, all either 
measure or check the correctness of measure, and that by virtue of the 
rule, an article to be classifiable under the general provision for 
“Other” in item 710.90, TSUS, must likewise either measure or 
check the correctness of measure. 

In a word, I find merit in the plaintiff’s position. On the basis of 
the very reasons indicated supra for concluding that the Rota machines 
are not one of the “similar instruments” referred to in the Tariff 
Classification Study, I also find that the machines are not ejusdem 
generis with the articles specifically enumerated in items 710.86 and 
710.88, TSUS, as claimed by plaintiff. 

In determining whether a particular article is included within the 
general words of the statute, ‘“‘the courts have looked to the enumer- 
ated articles to ascertain the characteristics which they possess in 
common’. Kotake Co., Ltd. et al. v. United States, 58 Cust. Ct. 196, 
199, C.D. 2934, 266 F. Supp. 385, 387-88 (1967). 

Thus, in Merck & Co. (Inc.) v. United States, 19 CCPA 16, T.D. 
44852 (1931), it was held that in view of the legislative history and 
the rule of ejusdem generis, the provision for “‘other saccharides” in 
paragraph 504 of the Tariff Act of 1922 covering named products 
which were, for the most part, rare and expensive saccharides used for 
bacteriological testing and medicinal diagnosis, was not applicable 
to sugar of milk, a saccharide product which was inexpensive and 
commonly used commercially in infant food. Hence, the appellate 
court restricted the residual provision for ‘‘other saccharides’” to 
saccharides of like character, material and use to those specifically 
named in the paragraph. 

Further, in European Trading Co. v. United States, 19 CCPA 82, 
86-87, T.D. 45225 (1931), our appellate court decided that in de- 
termining whether certain wire netting used for holding stucco in the 
sides of buildings was within the scope of the provision in paragraph 
312 of the Tariff Act of 1922 for “all other structural shapes’’, it was 
“eminently proper to consider the question as to whether the articles 
sought to be included within its terms are of the same kind, class or 
nature as the articles specifically named in the paragraph * * *’. 

And in Ozford International Corporation v. United States, 75 Cust. 
Ct. 58, C.D. 4608 (1975), applying the doctrine of ejusdem generis, 
the court held that taillights for bicycles do not fall within a provision 
for “‘other sound or visual signalling apparatus” following an enumera- 
tion for ‘‘Bells, sirens, indicator panels, burglar and fire alarms” in 
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item 685.70, TSUS, since all of the named devices are activated or 
function in temporary or abnormal situations only, while taillights 
operate continuously, and do not warn of the existence of emergencies 
or special circumstances. For other cases applying the doctrine of 
ejusdem generis see also: Mego Corp. v. United States, 62 CCPA 14, 
C.A.D. 1137, 505 F. 2d 1288 (1974) (miniature pinball article held 
not to be within the provision for “other games played on boards of 
special design”); Wells, Fargo & Co. v. United States, 8 Ct. Cust. 
Appls. 125, T.D. 37266 (1917) (“Other mechanical process’’). 

Defendant insists that ‘‘iJrrespective of whether or not all of the 
articles provided for in items 710.86 and 710.88, TSUS, do measure or 
check the correctness of measure, the doctrine of ejusdem generis has 
no application * * * [in this case]”’. Continuing, defendant urges that 
the rule is inapplicable here because there are three different tariff 
provisions under the superior heading to items 710.86 through 710.90, 
and this is not a case where a class of articles is provided for after 
certain members of the class have been enumerated.’ I am. unable to 
agree with the analysis of the statute by able counsel for the defendant. 

Inferior headings or item numbers appearing below a superior 
heading must be construed with reference to each other, and with 
reference to the superior heading—viz., construed as a whole.'® 
Obviously, the residual or “‘basket” provision ‘“‘Other’”’ in item 710.90, 
standing isolated from the preceding inferior provisions (items 710.86 
and 710.88) and the superior heading, is totally meaningless. Plainly, 
then, the scope of the merchandise embraced by item 710.90 is ascer- 
tainable only with reference to its superior heading and the preceding 
items, 710.86 and 710.88, TSUS." Accordingly, reading the pertinent 
statutory provisions as a whole, items 710.86 and 710.88 cover enu- 
merated optical measuring or checking instruments and appliances at 
certain rates of duty; and a residual class ‘“‘Other’’ (optical measuring 
or checking instruments and appliances) is.covered at a separate rate 
of duty in item 710,90. Inasmuch as the general class of articles 
covered by item 710.90 follows the specifically enumerated articles 
in items 710.86 and 710.88, the doctrine of ejusdem generis is clearly 
apposite. 


® Defendant states in its brief that the “superior heading [preceding items 710.86 and 710.88, TS US] contains 
the general terms of the class of articles, ‘optical measuring and checking instruments and, appliances * * * and 
parts thereof’, while the inferior provisions, items 710.86 and 710.88, TSUS, contain particular descriptions of 
articles, with item 710.90, TSUS, providing for all other optical measuring and checking instruments and 
appliances, not specially provided for elsewhere’. (Emphasis by defendant.) 

10 For example, General Interpretative Rule 10(c)(i) provides: “‘(i) A superior heading cannot be enlarged 
by inferior headings indented under it but can be limited thereby;” 

11 Since the superior heading to items 710.86 through 710.90 expressly excludes optical measuring or check- 
ing instruments and appliances provided for in subparts C, D and F of part 2, schedule 7, it is apparent that 
the superior and inferior headings must also be construed in conjunction with pertinent provisions in sub- 
parts C, D and F. 
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The short of the matter is that in view of the legislative history 
referred to herein and the doctrine of ejusdem generis, the court dis- 
agrees with the defendant that the Amaco decision is stare decisis, and 
finds that the Rota machines were erroneously classified by the 
Government. under item 710.90, TSUS. Consequently, it is unneces- 
sary to reach the vigorously disputed question of whether the magni- 
fying lens incorporated in the Rota brings the machines within the 
definition of ‘‘optical instruments” in headnote 3 of part 2, schedule 7. 
This court, of course, has noted that such question was decided 
favorably to defendant in connection with the Strunck machine 
in Amaco. 

It is fundamental that notwithstanding the Government’s classi- 
fication has been shown to be erroneous,” plaintiff had the burden of 
establishing the correct classification. See Sturm, A Manual of Customs 
Law (1974), p. 383. As previously stated, plaintiff makes four alter- 
native claims. I have carefully considered these claims, and find that 
all except item 678.50, TSUS, are without merit. 

In support of its claim under item 662.20, TSUS, plaintiff contends 
that inspection is the last step in the ampul filling and sealing opera- 
tion, and therefore the Rota machine is ‘part of an aggregate of 
means to produce a filled, sealed ampul’’. The record, however, fails 
to sustain that contention. 

Indeed the evidence clearly shows that the Rota machines have no 
role in sealing or filling ampuls, nor are Rotas even used in the same 
area with machinery utilized for filling and sealing ampuls (R.65-66, 
97). The record further shows that ampuls which are filled and sealed 
are subjected to autoclaving before they are inspected (R.68, 115) ; and 
that inspection with the Rota machines may not take place until 
after the ampuls have been stored for extensive periods of time (R.69, 
115). In sum, plaintiff has failed to establish that the Rota machines 
are parts of machinery used for filling and sealing bottles, cans, boxes, 
bags, or other containers, and therefore its claim under item 662.20, 
TSUS, is dismissed. 

Plaintiff’s alternative claims that the Rota machine is an article 
similar to a magnifying glass (item 708.85) or is a frame or mounting 
for a magnifying glass (item 708.91) are so patently lacking in merit 
as to require no discussion. Accordingly, plaintifi’s claims under items 
708.85 and 708.91 are dismissed. 


12 Plaintiff argues that inasmuch as the Government has never disclosed whether the imported machines 


correctness attaches to the classification, citing Broadway-Hale Stores, Inc. v. United States, 63 Cust. Ct. 
194, C.D. 3896 (1969). Defendant disputes that contention, citing United States v. John V. Carr & Son, Inc., 
61 CCPA 41, 45, C.A.D. 1116, 495 F.2d 771 (1974). Since we have found that the classification is erroneous 
as a matter of law, it is unnecessary to decide whether or not there was initially a presumption of correctness 
attaching to the classification. 
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Finally, since the Rota is unquestionably a machine within the 
common meaning of the term, and as I have found that there is no 
other tariff description which more specifically describes the imports 
than item 768.50, TSUS, I conclude that the merchandise in issue is 
properly dutiable as machines not specially provided for. 

Judgment will be entered accordingly. 


of 
om 


CUSTOMS COURT 


(6128 
‘d'O) ‘sn *A “18 Je UO 
-B10di0g =BuIpely, pjounz 


soq}seid Jo 
“940 ‘sIaMOY [BPYNIV (8228 “"O) “S". “A 
HIOX MON | [8B 40 UONBIOdIOD sequLIy 
HSIGNVHOUAN 
GNV AULNA sIsvad 
iO LUOd 


“sulojsng fo sauorsstuuUlogy 
‘NESVHD ‘GQ LUaAOy 


"LLOT ‘TT 4290099 ‘AUOSVAUT, GHL JO LNANLUVaTG 


%s'et 
09° FLL W10}] 


Jf 
LV 


06°ShL Ue} 


“070 
‘¢+Z0S/69 


“ouy ‘s1aMOTT ADUIZ03T 





aey pus ‘ON 
W10}] JO “Ieq 


aTaiH 


ey pus ‘ON 
UI9}] JO ‘IVq 


dauassassv 


‘ON 
LYNO0O 


AFALLNIVId 


L161 
‘py 1990190 
“f ‘u0szeM OST/LLd 
NOISIOaad 
410 ALVG UaAdWoNn 
y apanr NOISIoaga 


"s}OBJ JUBJIOdU SuIDBI} PUB SesBd 
BUIYBIOT ATISBO Ul S[BIOYJO SUIO}SND 0} 9OUBISISSB JO oq [[LM UBAIS UloJoYy ArvUTUINS 9} ‘[[NJ UI yuLId 0} 4Se10} UI [BIOUES 
JUIOYJNS Jo JOU IB SUOISINOP 9} YSNOYI[Y “Ppoeur99U0d SI0Y}O PUB SUIO}SND oY} JO SIBDTFO Jo <OUBPINS puB UOT}BULIOJUI 
94} 10} poystqnd o18 Y1OX MON 9B JANOD SUIO}SN, Se4BIG pezTULE 9Y} JO SUOISIOAp Jo S}JOBIYSGB SULMOTIOJ OIL, 


SUOUSTIOCT], 180J0Aq PaqIVM{SGpy 
SIIVAISQY 


N07) suOIsN’) 
S1¥1G Pou 9Y2 JO suUOTSINIG 


CUSTOMS: COURT 


sH 
oO 


jo 9ovjd wo1 9dutINS 
-UT put UOT e}I0dsuvI11 
JO $jsod ssoy {puly 
JO SSBIO ElUBS JO SYNIS 
-9APp JO SoTBs UO "Gg" UI 
epeur Ajjensn sesued 
-x9 [e19ues pus yyoid 
Zurjpuesoider YU 
ssof ‘quewesteidde jo 
OUT] 4B JVITYO suIO} 
-snd Aq poeuTuLe}op 





(Sel “a’°V"O) 





61 





synjseAp prouszuog | *[e 4a uoTBI0dI0D s@ yunNOooOsIp yseo %T *0}0 uonei0di0g *F 1990190 
YIOX MON | [BoIWMEYD ABIpH *A “g"L sset ‘seorid Surjes *g"Q ONIVA SVIBVig poyuy ‘9952/9911 [eorueyD Aslan “¢ ‘UOS}T AY 
quourspnf pus 
UOIs}ep 0} poyoe}}1e 
soyIqour enpeyss Uo ,,ENnTBA 2261 
-O]NG UISVMSHIOA (6801 "A" Vv") *ds0op poulle[o,, pelTwusisep ‘030 F 12990190 
yIOX MON | Zurpery, Gq FP T*A’s’Q | UUMOD UI pos sy uorjonpoad Jo seg ‘soesc/couy, | “di0p BurIpely, G PA *¢ ‘OV 
aSIGNVHOUGIN NOISIOda 
anv SIsSVad GN1TVA G1dH NOILLVOTVA ‘ON JALLNIVId 10 ALVG 
AULNA AO LUOd 40 SISV& LYN09 y aApdanar 





suorsig susuaswwaddvay paswoMsqy 
SIIOMSQY 


13NO0’) suTOIsN’) 
So1vIg pou) 942 FO suOTSIIIGq 


CSV/LLU 


TO1/224 


UadqNon 
NOIsloda 





uw 
oO 


COURT 


CUSTOMS 


synysoAp plouozusg 
yIOX MON 


(SSI “a"v"O) 
‘Te 4o uUoNei0di0p 
[BdIUIOYD AZIDH “A ‘s'p 


synyseAp 
poyiodu uo eqeAed 
seljnp suoysnd 10J 
MOT[B 0} ‘1BdYJO SULO} 
-sno Aq poydde 10,085 
Joyo Yyons 10 OPT Aq 
Peplalp ‘yueuesteidde 
JO OUT} 4B JB0TO SUIO} 
“sno Aq pouTutiejyep 
syunows ul AJeATop 
jo 90ejd 03 JUeurdlys 
Jo eoejd mo sous 
-UI pus UOTVeVIOdsuBIy 
jO s3sod ssoy ‘pury 
10 SSBIO OUIeS JO SYNs 
-9APp JO Sopes UO *g*f UT 
epeur Ajjensn sesued 
-x0 [e19U03 pu WWoId 
Suryueseider MLSE 
SSO ‘qyueulesteidde 
JO OUIT} 48 IB0YJO Su0} 
-snd Aq poUluliojyep 
sv qunOodSsIp yseo %T 
ssot ‘seord Burppos *s" 9 


synysefp 
poyiodurt uo ofqeéed 
seynp suroysnd Joy 
MOT[V 0} ‘IOOWJO SuUI0} 
-sno Aq pordds 103087 
Joyo Yous 10 OFT Aq 
Peplalp ‘jueuresteidde 
JO OUWIT} 4B JOJO SuIO} 
-snd Aq poeurULiejop 
sjunoure ut AJoATop 
JO oovjd 0} JuoTIdTYs 


ONjBA S9}81g Po} 


“20 


“810/894 


uor}B.10d 109 
Teorey AZMyH 


L161 
*p 1940199 
“¢ ‘UOS}UM 





€@T/LL 


CUSTOMS COURT 


© 
Oo 


sgnysefp plouszueg | [8 4° 


yIOX MON 


synyseAp plouszueg 
yIOX MON 


(Sgit “a°v"O) 
uoTywe10d. 10D 
TeoyureyO ABH *A *s° 


(SIT “a"V"O) 
‘Te yo uUoNei0di0g 
TeormmeyD Alen “asp 


-UT pus UOT} 87I0dsuUBI} 
JO sysoo sso ‘pury 
JO SSBlD OUTBS JO SENS 
-oAp JO SoTes U0 “g*fp UT 
epeu Ajfensn sesued 
-xo [e10ues pus yyold 
Buyjueseider = %Ee"sz 
SSO[ ‘queuresteidds 
JO OUT} 48 JOOYJO suI0} 
-sno Aq poeuyuriejep 
SB junoos}p yseo %1 
Ssey ‘sedjid Buy]Tes *s°A 


spnysoAp poziod 
-mT uo eqeded ser 
-NP SUIOJSND JOY MOTTE 
0} ‘19910 surojsnd Aq 
peydde 10,08 0430 
qons 10 OFT Aq pe 
-PIAIp ‘quoeuosteiddes 
JO OUIT} 48 I90—JO SUI} 
-snd Aq peuyuLiejop 
syunowe ur AJ9ATep 
jo oovid 0} JuomdTYs 
jo eovid woy eouBms 
-U] pus U0T}ByI0dsuBIR 
JO s}soo ssoy ‘pury JO 
SSBlO OUTBS JO SYNYSOAP 
Jo sees uo “g'Q! ur 
epeu Ajjensn sosued 
-xo [eloues pus yyoid 
SuTjueseider %Ges 
Ssoy ‘seojid BuTTIES *g"A 


uo0T}B10d109 
TeoureyD A3jepH 


‘oul ‘zopusg 


L161 
“g 1090390 


*f¢ ‘UOS}eM SBULLE 


L261 
*p 1090190 


*¢ ‘UOSIEM POL/LL 


aASIGNVHOUIN 
aNvV 
AULNGA 40 LUOd 





“me 
ON[BA $978Ig PeUN | ‘99990/99H 
"040 
ONIBA So}B}g Pou | ‘E96z2/S9H 
NOILVOTVA ‘ON LUNOO 
iO SISVd 


TAILNIVId 


NOISIoaga 
10 ALVd 
yapaoar 


YaAdWNOoN 
NOISIOada 








~ 
o> 


CUSTOMS COURT 








(eget “a'v"O) 
synjisoAp plouozueg ‘18 49 wWOoTeI0d109 
YIOX MON | [eoUMEYO ABlep “A “g*D 


synjsoAp 
peyodurt uo efqeAed 
soljnp su0ojsnd J0J 
AOT[S 0} *Te0TJO suro0} 
-sno Aq pordds 10,083 
zey3O yons JO gE*T Aq 
PoplAIp ‘queues eidds 
JO OUIT} 48 J0OGJO SUIOZ 
-snd Aq peUuluLiojep 
sjunoure ut AJeATOp 
jo 908id 0} JUeUIdTYs 
jo coed woy eouBins 
-U] pus UoT}B}I0dsuBRI} 
JO s}sod ssey ‘puly 
10 SSB[d oUIBS JO SYN}sS 
-oAP JO SeTBs UO *g*y UT 
epeur Ajjensn sesued 
-x0 [v10u03 pus yyoid 
Surueseider %o'8z 
SSO] ‘quomesteidds 
JO OUT} 48 JOOGJO SUIOZ 
-snd Aq peurlUuLiejep 
8B yunodsIp yseo %T 
ssor ‘sedlid Zuryjes *g*p 


synysefp 
peyiodult uo efqeded 
serjynp surojsnd 103 
MOTB 0} ‘190TJO sSuI0} 
-sno Aq pordde 10308; 
zeq70 Yons 10 OFT Aq 
Pepr4lp ‘yueuresteidde 
JO OUT} 48 JOOTO sur0} 
“snd Aq peuTuLiejep 
syunouse ul AJeATTOp 
jo edvtd 07 JuoUTdrys 
jo eovid wo eouBims 


onjea s038}g PoyTUD 


“240 


*99290/69%1 


uor}B10d 109 


TeormeyD AsIep 


L161 
‘9 1990390 


“¢ ‘UOSIBM 





98 CUSTOMS COURT 


Judgment of the United States Customs Court 
in Appealed Case 


OcToBER 3, 1977 
AppEAL 76-27.—United States v. The Kanthal Corporation.— 
Meta Propucts—Rovunp Wire--Wire Rops—TSUS.—C D. 4644 
reversed April 21, 1977. C.A.D. 1188. 
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Treasury Decisions: 
Cotton, wool, and manmade fiber textiles; restriction on entry; T-P- No. 


RUOHUDNOG Of Moreaes. SSE oe sok ce SUS SE OE ek 77-259 
Antidumping; pressure sensitive plastic tape; Italy; sec. 153.46, 

Want IIE hoe ate cle et on ee berg na eee 77-258 
Countervailing duties; sugar content of certain articles from Aus- 

tralia: see. 150.47@), C.K, amendetas=5. .325.4.54.6450h-~... 77-257 
Licensed public gauger; approval; Hermann Runne--_-_-_--.-.------ 77-256 
Vessels in foreign and domestic trades and Customs Forms; part 4, 

WRN 65 in oR BOA OE Rt eticteenlicacns 77-255 


General Notice: 
Columbus, New Mexico; Customs port of entry; withdrawal of notice 
of change in hours of service; p. 65. 


Customs Court 


American goods returned: 
Duty, entry free of, C.D. 4715 
Free entry, C.D. 4715 
Jurisdiction, C.D. 4715 
Lids for glass jars, C.D. 4715 
Ampul inspection machines; machines not specially provided for, C.D. 4716 


Burden of proof; Government’s classification erroneous, C.D. 4716 


Construction: 
Code of Federal Regulations, title 19: 
Sec. 10.1(a), C.D. 4715 
Sec. 10.1(g), C.D. 4715 
Sec. 10.112, C.D. 4715 
Tariff Act of 1930, par. 1615(a), C.D. 4715 
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Construction—Continued 
Tariff Schedules of the United States: 

General Headnote and Rules of Interpretation, headnote 11, C.D. 4715 
Item: 

662.20, C.D. 4716 

678.50, C.D. 4716 

708.85, C.D. 4716 

708.91, C.D. 4716 

710.86, C.D. 4716 

710.88, C.D. 4716 

710.90, C.D. 4716 

800.00, C.D. 4715 

806.20, C.D. 4715 

806.30, C.D. 4715 

807.00, C.D. 4715 
Schedule 6, part 4; subpart A, C.D. 4716 
Schedule 7, part 2: 

Headnote 3, C.D. 4716 

Subpart A, C.D. 4716 

Subpart C, C.D. 4716 
Schedule 8: 

Headnote 1, C.D. 4715 

Part 1: 

Subpart A, C.D. 4715 
Subpart B, headnote 3(b), C.D. 4715 


Customs regulations: 
Compliance with, C.D. 4715 
Late filing of documents, C.D. 4715 


Documents, late filing of; Customs regulations, C.D. 4715 
Duty, entry free of; American goods returned, C.D. 4715 


Ejusdem generis doctrine; statutory construction, C.D. 4716 

Free entry; American goods returned, C.D. 4715 

Government’s classification erroneous; burden of proof, C.D. 4716 
Judgment in appealed case (p. 98): appeal: 


76-27—Metal products; round wire; wire rods; TSUS. Reversed. 
Jurisdiction; American goods returned, C.D. 4715 
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Legislative history: 
Explanatory Notes to the Brussels Nomenclature, 1955, vol. III, sec. XVIII, 
heading 90.16, C.D. 4716 
Summaries of Trade and Tariff Information (TSUS) 1970, schedule 7, vol. 2, 
p. 155, C.D. 4716 
Tariff Classification Study, 1960: 
Explanatory and Background Materials, schedule 7, p. 150, C.D. 4716 
Schedule 8, part 1, subpart B, pp. 13-15, C.D. 4715 
United States Tariff Commission, Economic Factors Affecting the Use of 
Items 807.00 and 806.30 of the TSUS, Report to the President on Investiga- 
tion No. 332-61, at pp. 15-20 (TC Publication 339, Sept. 1970), C.D. 4715 


Lids for glass jars; American goods returned, C.D. 4517 
Machines not specially provided for; ampul inspection machines, C.D. 4716 
Optical measuring or checking instruments and appliances, other, C.D. 4716 
Reading TSUS provisions together; statutory construction, C.D. 4716 
Stare decisis, inapplicable where new issue raised, C.D. 4716 
Statutory construction: 
Ejusdem generis doctrine, C.D. 4716 
Reading TSUS provisions together, C.D. 4716 
Supervisory costs, C.D. 4715 


Words and phrases; machine, C.D. 4716 
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